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Plaintiff Land O'Lakes, Inc. ("Land O'Lakes") for its Complaint against Defendant
United States of America, which has acted by and through the United States
Environmental Protection Agency ("EPA"), (collectively, "Government"), states as
follows:

l.
Introduction

1. Land O'Lakes is a member-owned agricultural cooperative that was
originally formed in 1921. Among other business lines, it is a producer and marketer of
dairy food products, and produces agricultural supplies.

2. Land O'Lakes is covered by and the beneficiary of the protections from
environmental liability it received in this Court's Orders regarding the Hudson Oil
Refinery, f/k/a Cushing Refinery and n/k/a the Hudson Refinery Superfund Site, in
Cushing, Oklahoma (*'Site").

3. This Court entered its 1987 Final Consent Decree ("FCD") (Attached as
Exhibit 1) and 1994 Order for Closure of the Final Consent Decree ("Closure Order")
(Attached as Exhibit 2) regarding the Site in United States of America, Plaintiff v.
Hudson Refining Co., Inc., and Hudson Oil Co., Inc., Defendants, United States District
Court for the Western District of Oklahoma, Civil Action No. 84-2027-A. This Court's
FCD and Closure Order provided protections from liability to Land O'Lakes for the Site.
These protections included a covenant not to sue in the FCD and a release from liability

in the Closure Order.
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4. Land O'Lakes brings this action for declaratory relief* because the
Government knowingly violated and breached this Court's FCD and Closure Order
regarding the Site as these Orders pertain to the rights of Land O'Lakes. In disregard of
the protections owing to Land O'Lakes under the FCD and Closure Order, EPA issued its
2009 Unilateral Administrative Order ("UAQ"), purportedly under CERCLA?, to Land
O'Lakes requiring actions at the Site, and threatened to sue Land O'Lakes for cost
recovery for EPA's past response actions at the Site. Land O'Lakes has fully complied
with the UAO.

5. Land O'Lakes seeks a declaration of its non-liability to the Government
with respect to the Site as a result of the protections granted to it under the FCD and the
Closure Order. Land O'Lakes further seeks a determination that the Government violated
the FCD and Closure Order when it issued its 2009 UAO and its formal demands for
payment of the Government’s past costs to Land O'Lakes for the Site.

1.
Parties

6. Plaintiff Land O'Lakes, is a Minnesota cooperative corporation—a
member-owned agricultural cooperative. It was originally formed in 1921 as a marketing

cooperative association for dairy farmers in the upper Midwest. Land O'Lakes is widely

! Land O'Lakes brings this action at this time for the reasons stated in Paragraphs 48-52
below of this Complaint.

2 Comprehensive Environmental Response and Liability Act ("CERCLA" or
"Superfund,” 42 U.S.C. § 9601, et seq.).
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known as a producer of high quality dairy food products bearing its famous "Indian
Maiden" logo.

7. Land O'Lakes has never directly owned or operated petroleum refineries.
Land O'Lakes is the successor by merger to Midland Cooperatives, Inc. ("Midland"),
which operated the refinery on the Site before it was sold to Hudson Oil
Company/Hudson Refinery Company ("Hudson"). References in this Complaint to
Midland include Land O'Lakes unless the context requires otherwise.

8. Defendant United States of America is the federal government and has
acted by and through the EPA and includes the EPA, as well as other current and former
agencies and instrumentalities of the United States government (collectively,
"Government™).

9. Land O'Lakes and the Government are “persons” under RCRA® and
CERCLA. 42 U.S.C. § 6903(15); 42 U.S.C. § 9601(21).

10. Land O'Lakes has provided a copy of this Complaint to the Attorney
General of the United States and to the Administrator of EPA in accordance with 42
U.S.C. § 9613(l).

1.
Jurisdiction and VVenue

11.  The FCD provides:

A. This Court shall retain jurisdiction of this Final Consent Decree for purposes
of ensuring compliance with its terms and conditions.

¥ Resource Conservation and Recovery Act ("RCRA," 42 U.S.C. § 6901, et seq.)
6
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B. Plaintiff and Defendants each retain the right to seek to enforce the terms of
this Final Consent Decree and take any action authorized by federal or state law
not inconsistent with the terms and conditions of this Final Consent Decree or
otherwise.

Final Consent Decree, Section XX, A and B.

12. Land O’Lakes, as a protected person under the FCD and Closure Order, has
standing to enforce these orders.

13.  Consent decrees are subject to continuing supervision and enforcement by
the Court. A court has an affirmative duty to protect the integrity of its decree, and this
duty arises where the performance of one party threatens to frustrate the purpose of the
decree. A party who has fully obtained the benefits of a consent decree cannot then be
permitted to ignore such affirmative obligations as were imposed by the decree.

14.  This Court has jurisdiction over this action pursuant to the FCD and the
Closure Order, 28 U.S.C. § 1331, 42 U.S.C. § 9613(b), 42 U.S.C. § 6928 and 42 U.S.C.
8 9620, because Plaintiff alleges claims and seeks relief under federal law and the claims
require interpretation and resolution of the parties’ duties and responsibilities under
federal law.

15.  Additionally, this Court has authority to issue a declaratory judgment
concerning the rights and liabilities of the parties pursuant to 28 U.S.C. 88 2201, 2202, 42
U.S.C. §9613(g)(2) and Rule 57, Fed.R.Civ.P.

16.  Venue properly lies in this Court pursuant to 28 U.S.C. § 1391(b) and 42

U.S.C. 89613(b), because the Site is located within this judicial district, the alleged

releases of hazardous substances and other contaminants occurred within this district and
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the violations and breaches occurred within this district. In addition, venue is proper
because this Court entered the FCD and Closure Order.
V.
Factual Basis for Land O'Lakes' Declaratory Judgment Claim

17.  The Site consists of approximately 200 acres in Cushing, Oklahoma. The
Site is a former oil refinery that was operated by several owners from on or before 1915
until ceasing operation in 1982.

18.  When Hudson shut down the refinery on or about December 1982, it
expected the stoppage to be temporary and left some crude oil and refined products in
refinery pipes, equipment, a coke pond and tanks with contents in place. At the time of
shut down, the crude oil, refined products and feed materials left by Hudson were solely
derived from past Hudson operations. Hudson's shut down on or about December 1982
ceased all refinery operations, and despite expectations, such operations never resumed.

19.  From 1943 until 1977, Midland Cooperatives, Inc. ("Midland"), the

predecessor of Land O'Lakes, owned and operated the Cushing Refinery.

20.  On February 1, 1977, Midland sold the Cushing Refinery to Hudson which
caused Midland to be Hudson's immediate predecessor in interest of the Cushing
Refinery. Hudson operated the Cushing Refinery for approximately six years or until

December 31, 1982.

21.  Midland merged into Land O'Lakes on January 1, 1982. Therefore, Land

O'Lakes, as successor to Midland by merger, became Hudson's immediate predecessor in
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interest of the Cushing Refinery on this date. As further described herein, under the FCD
and Closure Order, the immediate predecessor to Hudson was granted certain rights,

protections and benefits under these orders.

22.  On January 3, 1984, Hudson filed for reorganization under Chapter 11 of
the Bankruptcy Code (D. Kansas, No. 84-20003).

A. The FCD Provided Protection
from Liability to Land O’ Lakes

23.  On or about August 8, 1984, the United States, at the request of EPA, filed
its initial Complaint in this Court against Hudson regarding the Cushing Refinery in Civil
Action No. 84-2027-A. In its initial Complaint, the Government alleged violations of
federal hazardous waste management requirements and sought injunctive relief for
cleanup of the refinery and civil penalties against Hudson pursuant to RCRA, the federal
hazardous waste management act.

24.  The Government amended its initial Complaint against Hudson on two
occasions, resting ultimately on its Second Amended Complaint filed on or about August
15, 1985 (Attached as Exhibit 3).

25.  During the course of the litigation, the Government and Hudson partially
resolved the Government's allegations with the entry of a Partial Consent Decree
(Attached as Exhibit 4), which was entered by this Court on May 1, 1986. The Partial
Consent Decree required Hudson to undertake extensive "Site Investigation" activities as
more particularly spelled out in the "Addendum: Work Plan" attached thereto. The items

in the Addendum included:
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a. An inspection of all tanks and API separators, justification supporting any
which are not subject to regulation as hazardous waste storage units, and
information concerning those that are subject to regulation as hazardous
waste storage units.

b. Removal of accumulated sludge from operating API separators in excess of
40% of volumetric capacity.

C. A site survey to assess: (i) the physical condition of tanks, (ii) records of
reportable spills and response, and (iii) storm or process water drainage
ditches.

d. A Site-wide groundwater investigation.

e. A Site-wide soil sampling and characterization investigation.

26.  Ultimately, the Government and Hudson fully resolved the Government's
allegations with the Government's lodging of the FCD on or about October 13, 1987, and
the Honorable Wayne E. Alley, United States District Judge for the Western District of
Oklahoma, entered the FCD on or about December 11, 1987. Among other things, the
FCD required Hudson to perform Site-wide corrective action as described in the 41-page
"Addendum A Work Plan" to the FCD for the Site conditions which had been identified
and known by EPA to exist at the Cushing Refinery. The main Site-wide clean-up items
in the Addendum included:

. Selected tank cleanout.

ob)

b. Soil excavation.

(@]

. Biotreatment of visually contaminated soils.

o

. Removal of North Oily Water Pond sludges and contaminated soils.

D

. Groundwater remediation using a pump and treat system.

=h

Removal and disposal off-Site of all RCRA waste.
10
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27. The FCD set forth a covenant not to sue as follows:

B. Except as provided below, the United States hereby covenants not to sue
Defendants [Hudson companies] and their successors and assigns of the Cushing
Refinery for corrective action claims under Section 3008(h) of RCRA, 42
U.S.C. §6928(h), for conditions addressed in the United States' Second
Amended Complaint that were known by the United States and existing as of
the date of lodging of this Decree.

Paragraph B of Section XVI EFFECT OF SETTLEMENT, Final Consent Decree (Dec.
11, 1987) (emphasis added).

28.  The Government’s Second Amended Complaint under its Third Claim for
Relief, Paragraph 29, notes that “The Regional Administrator has determined that the
Hudson facility is a hazardous waste facility authorized to operate under Section 3005(e)
of RCRA, and that there are or have been releases into the environment of arsenic,
barium, cadmium, chromium, lead, mercury, nickel, benz(a)anthracene, benz(a)pyrene,
benzo(b)fluroanthane and chrysene.” Paragraph 30 states that "such substances...are
hazardous wastes...." Paragraph 31 states that “The releases of hazardous wastes have
contaminated the soil throughout the site, and because of subsurface conditions at the
facility, such wastes are likely to migrate to the groundwater and surface water.” All four
“contaminants of concern” ("COCs") in the EPA’s 2007 Record of Decision ("ROD") for
the Site that EPA subsequently directed Land O’Lakes to remediate under its 2009 UAO
are included in this Second Amended Complaint list of chemicals. EPA knew when it
issued its 2009 UAO that these four COCs existed in 1987 at the Site and had described
the conditions resulting from their release which contaminated the soils throughout the

Site.
11
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29.  Importantly, the 1987 FCD provided that the covenant not to sue provisions
expressly applied to Hudson's immediate predecessor in interest as to the Cushing
Refinery, which is Midland--now Land O’Lakes after its merger with Midland, as
follows:

C. ...The covenant not to sue provisions of paragraphs B. and C. of this

section shall be applicable to Defendants' immediate predecessor in interest of
the Cushing Refinery ....

Paragraph C of Section XVI EFFECT OF SETTLEMENT, Final Consent Decree (Dec.
11, 1987) (emphasis added).
B. The Closure Order Provided Protection
from Liability to Land O' Lakes

30.  On or about November 30, 1993, the Hudson Liquidating Trust, on behalf
of Defendant Hudson companies ("Hudson Trustee"), filed Defendants' Motion for
Closure of the FCD and their Brief. Defendants stated: "Because of Hudson's diligence,
the requirements of the Consent Decree have been completed and, fortunately, the site is
environmentally sound.” 1d. at p. 10 of the Brief. Defendants requested the Court to
issue its order declaring that the obligations under the FCD have been satisfied.

31.  The Hudson Trustee stated in a Supplemental Brief that it had "access to
funds to complete some work remaining under the FCD," if necessary, in the amount of
$6,542,000 plus estimated proceeds from sale of the remaining assets of the trust
"exceeding $2-3 million." Supplemental Brief of the Hudson Liquidating Trust
Regarding Hudson's Motion to Terminate Consent Decree, p. 9-10 (September 23, 1994)

(Attached as Exhibit 5).
12
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32. At first, the Government indicated some concerns about the Motion for
Closure of the FCD, but it ultimately resolved them and agreed that: "The United States
withdraws its opposition to the Trustee's Motion and agrees to termination of the Consent
Decree. The Trustee's Motion to Terminate the Consent Decree is, therefore, unopposed,
and should be granted.” United States' Supplemental Brief Regarding Hudson's Motion
to Terminate Consent Decree, p. 1 (October 17, 1994) (Attached as Exhibit 6).
Interestingly, the Government states that: "EPA, DOL [U.S. Department of Labor] and
DOE [U.S. Department of Energy] agree that additional estate assets should not be made

available to the Trustee for environmental clean-up [of the Cushing Refinery].” Id. at 9.

33.  On October 25, 1994, counsel for Hudson faxed a letter to the Honorable
Wayne B. Alley with a facsimile copy to Department of Justice ("DOJ") counsel for the
United States (Attached as Exhibit 7). The letter advised that Hudson counsel and DOJ
counsel "...have discussed how to proceed, and they are in agreement that the Court
should enter the Order that was submitted to the Court with the filing of Hudson's
Motion. For the convenience of the Court, a copy of that proposed Order is attached."
This proposed Order is identical to the Order for Closure of the FCD entered by the Court

as described in Paragraph 34.

34.  On October 25, 1994, the Honorable Wayne E. Alley, United States District
Judge for the Western District of Oklahoma, entered his Order for Closure of the Final

Consent Decree in Civil Action No. 84-2027-A and stated:

13
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Came before the Court the motion of the [Hudson companies], defendants in the
above-entitled and numbered cause, requesting closure of the Final Consent
Decree, and upon review of the evidence, the Court is of the opinion that the
motion should be granted. It is therefore,

ORDERED that the obligations under the Final Consent Decree and its
incorporated Work Plan_are hereby satisfied and terminated, thereby
releasing the [Hudson companies] from any further obligations thereunder.

Order for Closure of the Final Consent Decree (Oct. 25, 1994), United States of America,
Plaintiff v. Hudson Refining Co., Inc., and Hudson Oil Co., Inc., Defendants, United
States District Court for the Western District of Oklahoma, Civil Action No. 84-2027-A
(emphasis added).

35.  Hudson was found by the Court to have satisfied all its obligations owing
under the FCD and its incorporated Work Plan, which satisfied obligations that fell
within the scope of the covenant not to sue provisions of the FCD. Hudson’s obligations
were terminated by the Court, and Hudson was granted a release from any further
obligations under the FCD. Land O'Lakes is the immediate predecessor in interest to
Hudson as to the Cushing Refinery and is the recipient and beneficiary of the covenant
not to sue in the FCD, as well as the subsequent release of further obligations pursuant to
the Closure Order. Land O'Lakes therefore has the right to enforce the FCD and Closure
Order containing the covenant and release provisions.

36. For the reasons set forth in Paragraphs 28 supra, there are no claims
remaining to the Government under the FCD based on a past or present release of a
hazardous waste or hazardous constituent that was unknown or undetected by the United

States at the time of lodging the FCD under Section XVI EFFECT OF SETTLEMENT,

14
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Paragraph C. 2. Further, the Closure Order precludes any claims by the Government that
the Defendants failed to meet any of the requirements of the FCD--see Section XVI
EFFECT OF SETTLEMENT, Paragraphs C.1. and C.3.* As a result, the provisions of
the covenant not to sue in paragraph B of Section XVI and the release provisions of the
Closure Order are fully enforceable by Land O’Lakes.

C. The 1996-97 Salvage Operations by the Subsequent Owners
Resulted in Releases at the Site

37.  On or about February 1989, the Hudson Trustee sold the Cushing Refinery

to a new owner, U.S. Refining and Marketing, Inc. ("U.S. Refining").

38.  On or about October 1996, U.S. Refining sold the Cushing Refinery to
Quantum Realty Company (*Quantum™).

39. In the mid-1990s, U.S. Refining, Quantum and/or Turner, Mason &
Company ("Turner") hired Western Environmental of Oklahoma ("Western
Environmental™) to conduct certain salvage operations at the Site. On or about 1996 and
1997, Western Environmental, as the agent of U.S. Refining, Quantum and/or Turner,
breached piping and tanks and cut off the tops of above-ground storage tanks causing
discharges of liquids and sludge to the Site soils. Western Environmental also left behind
loose, friable asbestos, which was discarded or left loose and hanging from equipment
and buildings that Western Environmental partially demolished during its salvage
operations. Western Environmental, as the agent for U.S. Refining, Quantum and/or

Turner, conducted negligent and incomplete salvage operations at the Site, resulting in

* Section XV Effect of Settlement, Paragraph C.4., is not applicable to this action.
15
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leaks and releases of crude oil, products and some sludge to occur on or about 1996-
1997.
40.  From approximately October 1998 to December 1999, EPA performed an

emergency removal action at the Site and incurred costs.

41.  From approximately September 2001 to June 2003, EPA performed a non-
time critical removal action at the Site and incurred costs.

D. Despite Knowledge of this Court's FCD and Closure Order, EPA Issued its
Formal Demands and UAO that Breached and Violated these Orders

42.  On February 2, 1998, the EPA, Region 6, on-scene coordinator for the
Hudson Refinery Site sent a POLREP (a removal response report) to the Chief and
Director of the Office of Emergency & Remedial Response, EPA, Region 6, and to the
State Contact regarding the Hudson Site. The words in this POLREP show the
knowledge of EPA concerning the FCD and Closure Order:

The EPA issued Resource Conservation and Recovery Act (RCRA) 3008
(@) and (h) administrative actions against Hudson Refinery in 1984 and
1985 for violations including a release of hazardous waste from the Land
Treatment Unit (LTU) at the site. A Final Consent Decree (FCD) was
included in the Hudson Refining bankruptcy proceedings and finalized on
December 10, 1987. Remediation at the site began with the lodging of the
FCD, which required the following activities to be conducted at the site;
tank clean-out; soil excavation; biotreatment of contaminated soil; removal
of north oily water pond sludges and soils; groundwater remediation; and
groundwater monitoring at the LTU. On October 25, 1994 The U.S.
District Court for the Western District of Oklahoma determined that the
conditions of the FCD were met and issued an "order for closure” of the
FCD.

EPA, Region 6, POLREP, Hudson Refinery Site, Cushing, Payne County, Oklahoma,
from Karen McCormick (OSC for Hudson Site) to Charles A. Gazda (Chief and Director,

16
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Region 6, Office of Emergency & Remedial Response) and Dennei Whitfield (ODEQ
State Contact ) (February 2, 1998), Bates No. LOL0049837.

43.  On January 18, 2001, EPA sent a Special Notice and Demand letter (a
potentially responsible party letter under CERCLA) to Land O'Lakes, as the successor to
Midland, for payment of removal costs and to conduct the Remedial
Investigation/Feasibility Study ("RI/FS") at the Site. On or about March 26, 2001, Land
O'Lakes responded that it had no liability, but as a matter of corporate policy, Land
O'Lakes desired to cooperate with government agencies and work toward an amicable
resolution of allegations. Accordingly, Land O'Lakes offered to consider any other
information EPA had to support the allegations. None was provided by EPA.

44.  From approximately 2004 to 2007, the Oklahoma Department of
Environmental Quality ("ODEQ"), on behalf of EPA, performed the RI/FS at the Site and
incurred costs.

45.  On or about November 23, 2007, EPA issued its ROD, which selected
further remedies for the Site. In the ROD, EPA selected the remedial actions and
determined that the "contaminants of concern" at the Site were: arsenic, lead,
benzo(a)pyrene (a type of PAH), benzo(a)anthracene (a type of PAH) and benzene
(emphasis added). As noted in Paragraph 13, these were the same chemicals that EPA in
its 1985 Second Amended Complaint knew existed at the Site and were impacting
refinery soils, sediment and groundwater on a site-wide basis. Further, EPA in a single
sentence of the ROD and without any documented basis asserted that "visual

contamination” required remediation at the Site. This “visual contamination” referred to

17

MINNESOTA/2012365.0037/12105686.6



Case 5:15-cv-00683-L Document 1 Filed 06/23/15 Page 18 of 31

in the ROD is the same condition that EPA knew existed at the Site when it lodged the
1987 FCD and required the surface conditions of these visually contaminated soils to be
remediated. EPA also had extensive information on subsurface soil contamination at the
Site at the time of lodging the 1987 FCD, but did not require these known conditions to
be addressed as part of the FCD.

46.  On or about February 19, 2008, EPA sent another Special Notice letter to
Land O'Lakes that demanded that Land O'Lakes perform the Remedial Design/Remedial
Action ("RD/RA") specified in the ROD and pay EPA and ODEQ past costs of $21.8
million for ODEQ investigation costs and the costs of the two EPA removal actions.

47.  On or about May 28, 2008, Land O'Lakes sent EPA a letter that expressly
referenced the FCD and the Closure Order. The letter stated that the corrective action
and closure under RCRA satisfy the requirements of both RCRA and CERCLA and cited
EPA's Coordination between RCRA Corrective Action and Closure and CERCLA Site
Activities, U.S. EPA, September 24, 1996. The letter advised that Land O’Lakes does not
understand how it could have liability under CERCLA based on the FCD and Closure
Order. EPA did not respond to this letter from Land O’Lakes.

48.  On or about January 6, 2009, EPA issued the UAO for the Site requiring
Land O'Lakes to implement the remedy selected by EPA in its ROD by performing a
remedial design and remedial action at the Site, at Land O'Lakes sole cost. Paragraph
120 of the UAO provided for penalties of $32,500 per day and potential treble punitive

damages for noncompliance. The EPA purported to issue the UAO under the authority of

18
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CERCLA, 42 U.S.C. §9606(a), without any mention of Court-ordered protections
afforded to Land O'Lakes under the FCD and Closure Order.

49. EPA's issuance of a unilateral administrative order or a potentially
responsible party ("PRP") letter constitutes a suit against a person. The formal demands
and 2009 UAO in this case are contrary to and in complete disregard of the protections
afforded to Land O'Lakes by this Court under the FCD and the Closure Order.

50.  On February 10, 2009, Land O'Lakes issued its Notice of Intent letter to
comply with the UAO, but also preserving Land O'Lakes' objections. By statute, Land
O'Lakes cannot challenge the UAO, or the response action ordered under the UAO, in
federal court until the response action is completed. 42 U.S.C. 8 9613(h).

51. During 2009 to the present, Land O'Lakes has performed the remedial
design and remedial action in accordance with the ROD and as ordered in the UAO.

52. Land O'Lakes received EPA's letter of June 19, 2015, which confirmed that
the remedial action construction work has been completed, that the remedial action work
has attained required performance standards, except for the performance standards
required for groundwater (as to groundwater, the EPA has approved Land O'Lakes' long-
term monitoring and Operation and Maintenance plan to address groundwater) and that
no additional modifications are required for Land O’Lakes’ Remedial Action Report or
the Data Evaluation Report. Until Land O'Lakes received the June 19 letter, Land
O'Lakes did not know whether EPA would require additional modifications to these
reports. The cleanup at the Site is completed, EPA has provided sufficient approval and

even if EPA had not provided sufficient approval, Land O'Lakes has the right to proceed
19
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because the response action is completed. Land O'Lakes has now fully or substantially
completed the required action under the UAO.

53. Land O'Lakes incurred significant costs as a result of compliance with the
UAO. In this action, Land O'Lakes does not seek reimbursement of any such costs from
the Hazardous Substance Fund under CERCLA, 42 U.S.C. § 9606(b)(2). Land O'Lakes
will file a separate and distinct petition for reimbursement of such costs before the EPA
Environmental Appeals Board to seek such reimbursement from the Fund.

54.  Land O'Lakes brings this action to enforce its rights under the FCD’ and the
Closure Order in order to enforce the protections it received under the FCD covenant not
to sue and the Closure Order release and resolve pending and threatened controversies.
Land O'Lakes seeks a declaration that, because of the protections afforded to it under the
FCD and Closure Order of this Court, that: (1) it had no responsibility or liability
remaining to the Government at the time EPA issued the 2009 UAO, nor (2) any
responsibility or liability remaining for any costs incurred by EPA for its emergency
removal and non-time critical removal response actions EPA undertook, nor (3) any
responsibility or liability remaining for any costs incurred by EPA or ODEQ conducting
the RI/FS, oversight or any other costs at the Site. Land O'Lakes is entitled to all such

declaratory relief.

> With respect to the time frame, the "covenant not to sue" provisions in FCD shall
"remain in effect sine die." Since these provisions remain in effect indefinitely into the
future, they are in effect to the present. FCD, Section XXI.
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55. Land O'Lakes fully reserves all rights, claims and defenses with respect to
the Government regarding the Site and does not waive or impair any of them by the

allegations in this Complaint.

E. The Conditions at the Site were "’known by the United States and
existing as of the date of the lodging of this Decree"

56. The FCD provided Hudson and its immediate predecessor in interest (Land
O'Lakes upon merger with Midland in 1982) a covenant not to sue from any further
corrective action claims under Section 3008(h) of RCRA, 42 U.S.C. §6928(h), for
conditions "addressed in the United States' Second Amended Complaint that were known
by the United States and existing as of the date of the lodging of this Decree." The
Government lodged the FCD in October 1987.

57.  The Government has defined the phrase "corrective action" in several of its
official publications. EPA's definition has broad parameters: "Corrective action typically
includes five elements common to most, though not all, cleanup activities: initial site
assessment, site characterization, interim actions, evaluation of remedial alternatives, and
implementation of the selected remedy." U.S. Environmental Protection Agency, RCRA
Orientation Manual, EPA530-F-11-003, p. 111-121 (Oct. 2011). The phrase "corrective
action" typically refers to the cleanup process and all activities related to the
investigation, characterization and cleanup of a release of hazardous wastes or hazardous
waste constituents. U.S. Department of Energy, RCRA Corrective Action Definitions,

DOE/EH-413-044r, p. 2 (Revised Sept. 2002).
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58.  Extensive groundwater investigations, soil borings, soil and pond sediment
sampling, laboratory data, maps, photographs, refinery shut-down conditions and Site
visual conditions were known and supported by multiple reports describing the various
investigations findings and Site conditions that existed at the time of EPA's lodging of the
FCD. These materials and reports compiled a broad and extensive list of conditions and
chemicals in the soil, sub-surface, sediments, surface water, groundwater and the refinery
equipment, pipes, buildings, tanks shut-down conditions, including “visual
contamination” throughout the Site from refinery releases. This data and Site information
collectively comprise the Site conditions, which existed and were known to the
Government at the time of lodging the FCD. The chemical list was comprehensive and
sufficient to characterize the media and areas at the Site, including "visual
contamination,” and most but not all of these known conditions were addressed by EPA
under the FCD Work Plan.

59. EPA's activities subsequent to the FCD included an emergency removal
action, a non-time critical removal action, a RI/FS, ROD and the UAO. However, the
response actions taken or ordered by EPA subsequent to the FCD addressed conditions
that were known by the Government in October 1987 or that were caused by events or
activities by others after that time and after the sale of the refinery by Midland to Hudson.

60.  The response actions at the Site by EPA in its emergency removal action
and its non-time critical removal action were directed at conditions known by the
Government and existing at the time the FCD was lodged. The costs associated with

these response actions are costs for which Land O'Lakes is not liable.
22
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61. The ODEQ RI/FS and ROD activities and the response actions required by
the 2009 UAO for the Site were directed at the same conditions known by the
Government and existing at the time the FCD was lodged. The costs associated with

these response actions are costs for which Land O'Lakes is not liable.

F. The Covenant Not to Sue in the FCD and the Release of Liability in the
Closure Order Establish the Non-Liability of Land O'Lakes for CERCLA Claims

62. A cleanup under RCRA satisfies the requirements of both RCRA and
CERCLA. The EPA has stated:

Generally, cleanups under RCRA corrective action or CERCLA will

substantively satisfy the requirements of both programs. We believe that,

in most situations, EPA RCRA and CERCLA site managers can defer

cleanup activities for all or part of a site from one program to another with

the expectation than no further cleanup will be required under the deferring

program. For example, when investigations or studies have been completed

under one program, there should be no need to review or repeat those

investigations or studies under another program. Similarly, a remedy that is

acceptable under one program should be presumed to meet the standards of

the other.
U.S. Environmental Protection Agency, Coordination between RCRA Corrective Action
and Closure and CERCLA Site Activities (Sept. 24, 1996); U.S. Environmental Protection
Agency, The Environmental Site Closeout Process Guide (Sept. 1999) (“In general,
cleanups under RCRA corrective action or CERCLA can satisfy the requirements of both
programs.").

63. By entering into the FCD, the Government knew that a release of liability
and/or a covenant not to sue under RCRA 8 3008(h) terminates the liability of a party

unless the Government expressly reserves the right to take additional action under
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CERCLA. The EPA's own guidance warns its staff about the use of covenants not to sue,
as follows:

Releases from liability and covenants not to sue may be sought by parties

negotiating 8 3008(h) orders. These provisions terminate or seriously

impair the Federal Government's right of action against a party.... In
addition, EPA personnel should exercise particular care in drafting such
provisions to ensure that they do not restrict the operation and enforcement

of the on-going RCRA regulatory program. Moreover, the order should

also contain a provision reserving the Agency's right to take additional

action under RCRA and other laws. For example, EPA should reserve the

right to expend and recover funds under CERCLA.....

U.S. Environmental Protection Agency, Interpretation of Section 3008(h) of the Solid
Waste Disposal Act (December 16, 1985) (which was in effect at the time of the lodging
of the FCD). The Government has applied this Interpretation to issue RCRA orders that
reserve CERCLA rights.

64. Inthis RCRA action, the Government in the covenant not to sue in the FCD
references Section 3008(h) but it contains no reservation of rights under CERCLA. This
Court's release of liability in the Closure Order has no reservation of rights under
CERCLA. Further, the limited reservations found in the FCD in Section XVI EFFECT
Of SETTLEMENT, Paragraph C. 1-4 under RCRA were either satisfied (1-3) or not
applicable (4) to this action.

65. The Closure Order terminated all liability for the obligations of Hudson to
complete the FCD Work Plan, and this release applied to Land O'Lakes, as the immediate

predecessor in interest, including any liability for Site conditions known by the United

States and existing upon lodging the FCD.
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G. Res Judicata and Collateral Estoppel Bar the Government's Suits
against Land O'Lakes Subsequent to the FCD and Closure Order

66. The FCD and Closure Order are res judicata (often referred to as claim
preclusion). Res judicata prohibits the Government from asserting any claims or legal
theories, such as a CERCLA claim or legal theory, in any subsequent suit that was or
could have been asserted in the first suit.

67. The Government amended the original RCRA complaint in Civil Action
No. 84-2027-A on multiple occasions before the entry of the FCD in 1987 and the
Closure Order in 1994 and could have amended the complaint sometime in those years to
include a CERCLA claim. For example, on January 7, 1985, the Department of Justice
and the Superfund [CERCLA] Branch of Region 6 of EPA specifically considered

whether "...to amend the civil complaint filed on August 3, 1984 alleging RCRA

violations..." "...to include any possible CERCLA counts...." U.S. EPA, Region 6,
Memorandum Hudson Refining RCRA Referral/Use of FIT Personnel (January 7, 1985),
Bates No. LOL0074415. But the Government chose not to pursue a CERCLA claim in
Civil Action No. 84-2027-A. The doctrine of res judicata prohibits the Government in

this case from asserting claims or legal theories that were or could have been asserted in

the prior action.

68. The Government's Civil Action No. 84-2027-A and subsequent suits had
either identical, or closely related, causes of action because the 10" Circuit's
"transactional approach™ includes all claims or legal theories of recovery that arise from

the same transaction, event or occurrence. Land O'Lakes is sufficiently in privy with the
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Hudson parties because: (1) Land O'Lakes benefitted from the protection against liability
provisions of the FCD and Closure Order (e.g., "The covenant not to sue provisions...
shall be applicable to Defendants' [Hudsons'] immediate predecessor in interest [Land
O'Lakes] of the Cushing Refinery ....); and (2) Land O'Lakes (by merger with Midland)
Is the immediate predecessor in property interest in and title to the Cushing Refinery.
The United States District Court for the Western District of Oklahoma had competent
jurisdiction to enter the final, valid FCD and Closure Order, which were not appealed or
challenged. Res judicata therefore barred the subsequent suits, based on CERCLA claims
or theories, by the Government against Land O'Lakes.

69.  Furthermore, the FCD and Closure Order are collateral estoppel (often
referred to as issue preclusion). Under collateral estoppel, when an issue of ultimate fact
has once been determined by a valid and final judicial ruling, that issue cannot be
litigated between the same parties in any future proceeding or lawsuit. With respect to
the issue in this case, this Court decided in the FCD and Closure Order to provide
protections from liability to Land O'Lakes for the Site. These protections included a
covenant not to sue in the FCD and a release from liability in the Closure Order. The
Government cannot deny or ignore these protections in its subsequent suits. Collateral
estoppel precludes subsequent litigation of the identical issue between the same parties,
even when raised in a different claim or cause of action. Collateral estoppel bars the

Government's subsequent suits.
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H. The Anti-Duplication Provisions of RCRA and CERCLA Prohibit Any
Liability of Land O'Lakes and Any Administrative End Run by EPA

70.  The anti-duplication provisions of RCRA bar the Government from seeking
double liability or recovery against Hudson and Land O'Lakes under CERCLA. 42
U.S.C. § 6905(b)(1). The United States, at the request of EPA, sued the Hudson entities
in 1984 for RCRA Section 3008(h) claims seeking cleanup of the Cushing Refinery. In
the settlement of these claims in the FCD, the United States covenanted not to sue the
Hudson entities and their immediate predecessor, Land O'Lakes, in exchange for
Hudson's performance, at its own cost, of the remediation at the Cushing Refinery plus
escrow and trust fund accounts of over $1 million dollars. The United States obtained its
first alleged liability for the Site under RCRA in the FCD. The anti-duplication
provisions of RCRA bar the United States from now seeking costs or a second or double
liability against Land O’'Lakes under CERCLA for the Cushing Refinery.

71.  In addition, the anti-duplication provisions of CERCLA explicitly prohibit
the Government from seeking double liability or recovery against Hudson and Land
O'Lakes under CERCLA. The Government has already recovered relief for the same
claims under the FCD under RCRA and is barred from now seeking costs or a second or
double liability against Land O'Lakes under CERCLA for the Cushing Refinery. 42
U.S.C. § 9614(b).

72.  Moreover, CERCLA §§9613()(2) and 9613(f)(3), 42 U.S.C.
88 9613(f)(2), 9613(f)(3), bar the Government's past, present and future claims against

Land O'Lakes. The Hudson companies, and their immediate predecessor, did resolve
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their "liability to the United States" in the FCD and Closure Order. Since Land O'Lakes,
as the successor by merger to Midland, has "resolved" its liability to the United States,
the United States may not bring an action against Land O'Lakes. Therefore, the future
suits for cost recovery by EPA against Land O'Lakes are barred as a matter of law.

73.  The Government has done an administrative end run around this Court's
protections afforded to Land O'Lakes in the FCD and Closure Order and other provisions
of the law by issuing the 2009 UAO and making its threatened claims for cost recovery
for costs it expended subsequent to the FCD. The facts underlying the claims, not the
parties' characterization of the claims, determine whether the claims arise from the same
subject matter as a settlement with the Government.

74. In this case, the Government's claims in the UAO and the threatened cost
recovery claims arise from the same conditions known to the United States and existing
at the time of lodging the FCD and as covered by the judicially-approved FCD and
Closure Order. The Government's actions against Land O'Lakes violate the Court-
ordered protections under the FCD and Closure Order.

V.
Plaintiff's Declaratory Judgment Claim against Defendant

75. Land O'Lakes incorporates by reference each and every allegation of
Paragraphs 1 through 74 set forth above.

76.  The Government's issuance of the UAO to Land O'Lakes violated and
breached the covenant not to sue provisions in the FCD and the derivative release

provisions in the Closure Order.
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77. The Government's threat of a cost recovery action for the emergency
removal action and the non-time critical removal action is an anticipatory violation and
breach of the covenant not to sue provisions in the FCD and the derivative release
provisions in the Closure Order.

78. Land O'Lakes, as the immediate predecessor in interest to Hudson, is
covered by the covenant provisions and the derivative release provisions and is entitled to
enforce them.

79. Land O'Lakes seeks a declaration of present and future legal obligations
and rights of the parties under this Court's FCD and Closure Order with respect to EPA's
UAO and threatened cost recovery claims for EPA's emergency removal, non-time
critical removal, RI/FS costs and other costs at the Site.

81. Land O'Lakes seeks a declaratory judgment concerning the rights and
liabilities of the parties pursuant to 28 U.S.C. 8§ 2201, 2202, 42 U.S.C. 8 9613(g)(2),
Rule 57, Fed.R.Civ.P. and Rule 71, Fed. R. Civ. P.

82.  The Declaratory Judgment Act, 28 U.S.C. § 2201, provides that in a case of
actual controversy, a court may declare the rights and other legal relations of any
interested party seeking such a declaration.

83.  An actual and substantial controversy exists between Land O'Lakes and the
Government as to Land O'Lakes' past, present and future non-liability under this Court’s
orders.

84.  Absent a judicial declaration setting forth the parties' rights, duties and

obligations with respect to the federal orders, multiple legal actions may result.
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85. Land O'Lakes is entitled to a declaratory judgment of past, present and
future non-liability under the FCD and Closure Order provisions with respect to EPA's
UAO and threatened cost recovery action for ODEQ's RI/FS costs and EPA's emergency
removal and non-time critical removal costs at the Site.

VI.
Prayer for Relief

WHEREFORE, Land O'Lakes requests the following relief:

a. Declaratory judgment of non-liability in favor of Land O’'Lakes and against
the Government;

b. Attorneys and expert witness fees and costs, as allowed by law; and

C. Such other and further relief in favor of Land O'Lakes and against the
Government as this Court deems just and proper.

Respectfully Submitted,

/s/ Mark D. Coldiron

Mark D. Coldiron, OBA # 1774
Stephen L. Jantzen, OBA # 16247
Ryan Whaley Coldiron Jantzen Peters &
Webber PLLC

900 Robinson Renaissance

119 North Robinson, Ste. 900
Oklahoma City, Oklahoma 73102
E-mail: mcoldiron@ryanwhaley.com
E-mail: sjantzen@ryanwhaley.com
Telephone: 405.239.6040

Telefax: 405.239.6766

Byron E. Starns
Pro Hac Vice Admission Pending
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Stinson Leonard Street LLP

150 South Fifth Street, Suite 2300
Minneapolis, MN 55402

Telephone: 612.335.1516

Telefax: 612.335.1657

E-mail: byron.starns@stinsonleonard.com

Mark E. Johnson

Pro Hac Vice Admission Pending

Stinson Leonard Street LLP

1201 Walnut Street

Suite 2900

Kansas City, MO 64106

Telephone: 816.691.2724

Telefax: 816.412.1208

E-mail: mark.johnson@stinsonleonard.com

Attorneys for Plaintiff Land O'Lakes, Inc.
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UNITED STATES OF AMERICA L.

At o i g ng

vty
Plaintiff

V. - CIVIL ACTION NO. 84-2027-A

HUDSON REFINING CC., INC.,
" HUDSON OIL C€O., INC.,

Defendants.

FINAL, CONSENT DECREE

WHEREAS, a Complaint was filed on August 8, 1984, as
amended on June 4,-1985, and August 14, 1985, by authority of thef
Attorney General of the United States and at tﬁe_fequest of the
Administrator of the U.s._Environmental Protection Agency (”EPA”)
against Defendants Hudson Refining Co., Inc. and Hudson ©€il
Company, Inc. with respect to a crude oil refinery in Cushing,
Oklahoma, which is the subject of this action:

WHEREAS, the Complaint initiating this action was
brought pursuant to Section 3008(a} and (g) of the Resource
Conservation and Recovery Act of 1976, as amended (7“RCRAY), 42
U.5.C.-§§ 6928(a) and (g). The Amended Complaints were filed
pursuant to the authority of Section 3008(a), (g) and (h) of
RCRA, as further amended by the Hazardous and Solid Waste
. Amendments of 1984 (“HSWA”), Public Law No. 98-616; .
WHEREAS, Defendants in this action have denied all

legal and equitable liability for statutory and requlatory claims

and violations raised by said Cbmplaints:

gt
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WHEREAS, the Court apbroved and entcred a Partial
‘Consent Decree in the case on May 1, 1986'which.sett1ed, in part,
Piaintiff's claims for injunctive relief and civil penalties, as
set forth in Section XVIII of the Partial Consent Decree and also
provided for Defendants’ implementation of a work plan to
investigate releases of hazardous waste or hazardous
constituents;

WHEREAS, the parties, by their respective attorneys
consent without trial or adjudication and without ahy admission
as to liability for any purpose, to the following judgment
resolving, as detailed in Section XVI of this Decree, Plaintiff’s
remaihing claims for relief under its Second Amended'Complaint
except as provided in Section XVII B. herein;

WHEREAS, the parties to this Final Consent Decree
consent to the entry thereof;

NOW THEREFCRE, IT IS ORDERED, ADJUDGED, AND DECREED

THAT

I. JURISDICTION

This Court has jurisdiction over the subject matter of

and the parties to this action.

II. PARTIES BQUND

The provisions of this Final Consent. Decree shall apply
to an& be binding upon and exercisable by the parties to this
action, and their successors and assigns. The undersigned
representative of each party to this Final Consent Decree is

fully authorized by the party whom he or she represents to enter
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into the terms and conditions of this Final Congent Decree, to
execute this Final Consent Decree on behalf of such party and to

legally bind that party to it.

ITY. CONVEYANCE OF TITLE

A, Defendants shall notify FPA and the Oklahoma State
Department of Health in the manner specified in Section XXII at
least thirty (30} days prior to the actual conveyance of title,
easement, or other interest, including a leasehold, in the
Cushing Refinery.

Defendants agree to include in any contract of sale or
. deed transferring ownership, easement or leasehold of the Cushing
Refinery a provision that any such party shall be bound by the
requiremnents of this Final Consent Decree and the addendum as set
forth herein from and after the date of such conveyance and that
‘the United States shall be specifically designated a third party
beneficiaxy in such instrﬁment of conveyance for the purpose of
enforcing the requirements of this Final Consent Decree.
Defendants also shall notify the immediately subsequent purchaser
or operator of the Cushing Refinery of its applicable regulatory
responsibilities in accordance with 406 C.F.R. § 265.12(b).

A copy of the applicable instrument evidencing any such
- conveyance of title, easement, leasehold or other interest by
Defendants shall be provided to the United States in the manner
set forth in Section XXIXIX.

B. Without limiting the foregoing, Defendants

specifically agree to include in all conveyancing instruments,
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including specifically (1) land sale contracts and (2) deeds or
other instruments to be filed of record, relating to any such
.conveyance, a covenant to run with the land restricting the use

of the refinery property in the manner specified below:

The grantee recognizes and agrees that there are
remnants and effects of certain industrial
activities and practices conducted in the past
upon the property to be transferred by this
instrument, The grantee therefore agrees to limit
the future uses of and.activities upon said
property. Accordingly, it is expressly agreed and
covenanted that no property transferred by this
instrument shall be used for residential or
agricultural purposes., The property may be used
for industrial or commercial purposes where: 1)
access is limited to business invitees; and 2} the
general public is not invited Ffor retail,
entertainment, recreational or educational
activities. This agreement and covenant with
respect to the restriction on use of the property
.is hereby declared to bhe a covenant running with
the land and shall be fully binding {(until
terminated or modified by the United States
Environmental Protection Agency or any successor
agency) upon all persons acguiring said property
or any part thereof, whether by descent, devise,
purchase or otherwise, and any persocn by the
acceptance of title to said property or any part
thereof shall thereby agree to abide by this
covenant. Upon any violation or attempted
violation of this agreement and covenant, the
United States or the State of Oklahoma {including,
without limitation, the United States
Environmental Protection Agency or any successor
agency) shall be entitled to institute and
prosecute appropriate proceedings to restrain or
remedy such viclation or attempted vieolation.

Defendants shall restrict use of the Cushing Refinery'
to the activities specified above until the time that the
property is sold by Defendants.

C. This land use restriction provided herein may be

altered or terainated upon mutual agreement between the parties
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hereto or their successors. Any such alteration or termination
agreement shall be recorded in records of title in the manner

. prescribed by law.

IV. DEFINTITIGNS

Whenever the following terms are used in this Final
Consent Decree and the addendum hereto, the definitions specified
hereinafter shall apply:

“Cushing Refinery” means the petroleum refinery located
in Cushing, Oklahoma which is the subject of this. action;

"Defendants” means the defendants to this action,
Hudson 0il Co., Inc. and Hudson Refining Company, Inc. by and

through the Trustee in Bankruptcy;

7"EPAY means the United States Envirohmental Protection

/

Agency;

#Land treatment unit” means the 10.7 acre tract of land
in the northwestern portion of the Cushing‘Refinery which has
been used for land treatment of hazardous wastes;

#“OCIWDAY means the Oklahoma Controlled Industrial Waste
Disposal Act, Okla. Stat., Ann. Title 63, §§ 1-2001, et seq. (West

1984) ;

70Oklahoma Rules” means the Oklahoma Rules and

Regulations for Industrial Waste Management;

#0SDH” means the Oklahoma State Department of Health;
#Parties” mean the United States and the Defendants;

#Plaintiff” means the United States;
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"RCRA” means the Resource Conservation and Recovery
Act, as amended by the Hazardous and Solid Waste Awendments of
1984, 42 U.8.C., § 6901 et seq;

7gecond Amended complaint” means Plaintiff United
States’ complaint filed pursuant to this Court’s Auvgust 14, 1985
Order, and which includes all of Plaintiff’s claims and requests
for relief in this case?

n#prustee in Bankruptcy” means the Trustee in Bankruptcy

for Hudson Refining Company, Inc. and Hudson 0il Company, Inc.;

"Work Plan” means the description of corrective action
projects and activities attached hereto as an addendum to this

decree and fully incorporatéd herein.

V. TERMINATION OF PARTIAL CONSENT DECREE

The Partial Consent Decree (“PCD?”) entered by the Court
in this action on May 1, 1986 ié superseded and terminated with
respect to all matters not performed through the date of lodging
of this Final Consent Déacree, except for the record retention
provisions of Section IX of the PCD, which shall continue in

effect for the time period provided therain.

VI.I CORRECTIVE ACTION
A. Defendants, subject to the review and approval
provisions of the Work Plan, shall perférm the corrective action
projects referenced in the document entitled #Work Plan” attached
heretc as an addendum and fully incorporated herein. All

referenced corrective action work shall be completed within the

times specified in the Work Plan.
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B. In the event that the United States'determines
that any activities are not being conducted in accordance with
the terms of this Final Consent Decree and the Work Plan, the
United States shall notify the Defendants in writing and specify
the work to be performed in accordance with the Final Consent
Decree and Work Plan. Defendants shall perform such work unless
Defendants invoke the dispute resolution provisions of Section
XIII. In the event thét pefendants choose to invoke the dispute
resolution provisions of Section XIIT of this Decree, Defendants
shall initially confer with the United States for a period no
longer than ten business days in an effort to resolve the
dispute., After this period, if the dispute is not resolved, the
Defendants shall cease the activities that the United States
determined to be contrary to Defendants’ obligationé under the
Decree and Work Plan until such time as the dispute is resolved‘
‘by agreement of the parties or by the Court. Defendants shall
make any contract executed by Defendants for corrective action
work under this Decree subject to the terms and conditions set
forth herein. ,

c. Notwithstanding the preceding provisions of this
Section, Defendants may submit, for the United States’ approval,
a written-proposal to modify the Work Plan to include alternative
corrective action activities to those specified in the Work Plan.
The proposed modification shall include a justification of how
the proposed alternative will meet the objectives of the Final

Consent Decree within the time limits specified in the ¥Final
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consent Decree, and shall include a proposed schedule for
implementing theé suggested alternative. Submission of such a
proposal, without the United States’ approval, does not alter
Defendants’ obligations to comply with any of the regquirements of
this Final Consent Decree.

If the United States determines that such proposed
modification is consistent with the corrective action cbjectives
sought to be achieved, then Plaintiff may grant written approval
of the proposal and authorize its implémentation by Defendants.
any modification of the existing Decree or addendum shéll be
accomplished in accordance with Section XV of this Decree. If
the United States determines that the proposed modification is
not consistent with the corrective action ijeqtives of the Work
Plan, the United States’ determination shall be final, and the
_dispute resolution provisions of Section XIII shall not apply.

VII. FEUNDING FOR CORRECTIVE ACTION

aA. No later than twenty (20) days following the

lodging of this Final Consent Decree, Defendants shall establish
an interest-bearing éscrow account in the amocunt of $1,000,000.
The escrow account is established for the sole purpose of funding
the activities described.in Section I of the Work Plan. The
amount of money-escrowed pursuant to this Section shall in no way
limit Defendants’ responsibility to pay all costs necessary to
comply with this Decree. Neither the funds in the escrow account

nor any funds expended for obligations under this Final Consent

Decree constitute fines or penalties.
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B. The Trusteea in'Bankruptcy, or such successor as
the parties may agree upon, shall act as escrow agent of the
escrow account, The escrov agent shall receive no fee or
compensation from the escrow account for services as an escrow
agent. The escrow agent shall have authority to expend funds for
the accémplishment of the activities enumerated in Section I of
the Work Plan in the manner specified in that Plan and in this
Section, including activities conducted following the
establishment of. the escrow account and prior to lodging of the
Final Consent Decree. Provided that the escrow agent expends
‘funds in accordance with this section, the escrow agent shall not
have liability to the United States or to Defendants.

¢. The escrow agent shall provide the United States,
in the manner specified in Section XXIT of this Decree, with a
monthly accounting including starting balance, interest earned,
exﬁenditures made and closing account balance. -The accounting
shail also include copies of invoices and other demands for
payment settled during the month. In addition, EPA may reguest
supplemental accounting information for all expenditures from the
escroved funds,

D. Defendants shall provide a monthly report to the
United States concerning contractual obligations incurred for
corrective action pursuant to the Work Plan.

E. Defendants shall incorporate in any proposed plan

of reorganization in In Re Hudson 01l Company, Inc., et al.
(Bank. D. Kansas) Bank No. 84-2002 etc. Defendants’ obligations
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under this Final Consent Decree and Work Plan, including the
financial assurance requirements of Section VII. A. of the Final
consent Dec¢ree and Defendants’ ongoing liability to commit funds
necessary to comply with the requirements of the corrective
action measures included in Section I of the Work Plan, and the
regulatory requirements included in Section XI of this Decree and
Section II of the Work Plan. Additionally, the terms and
obligations of this Decree shall in no way be affected by, or be
discharged by, any such plan of reorganization or the
confirmation thereof.

' F. If and when funds in the above-referenced escrow
account have been depleted below $400,000, the EPA may direct
that the remaining funds be expended on uncompleted Work Plan
activities according té a priority deemed appropriate by EPA. Any
changes in the oxrder of Work Plan activities pursuant té this
Section shall first be communicated to Defendants in writing and
Defendants shall not be deemed to be in non-compliance with any
schedules superseded in accordance with this Section.

G. In the event that there are any remaining funds in
the escrow account established under this Section following
completion of the cbligations of this Final Consent Decree and
the Work Plan, any rewaining funds shall be returned to the
Defendants in the event there is a confirmed plan of

reorganization, or to the Trustee in the absence of such a

confirmed plan of reorganization.
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H. Some or all of the remaining funds may be released
earlier than the time provided in the preceding paragraph,
acqordiﬁg to the procedures established in this paragraph. The
Defendants may petition the United States to release a portion of
the funds remaining in the account upon completion of all of the
following components of the Work Plan: 1) I.A.-(tank clean out);
2) I.B. {(soil excavation); 3} I.D. (NOWP sludge removal); 4)
I.E.1. (initial GWRS installation); 5) submission of the annual
report under I.C.6.(b); and 6) submission of reports of three (3)
sampling events under either 1I.E.5. or I.E.5, and 6. {if monthly
sampling becomes appropriate).

At the time of the petition, Defendants shall present
cost estimates for tﬁe remaining work. The EPA shall approve or
disapprove the cost estimate within sixty (60) days. In the
event the United States approves Defendants’ cost estimate for
the remaining work, the Defendants will be authorized to withdraw -
funds from the escrow account, provided that the fundé rehaining
exceed Defendants’ approved cost estimate by 200%. In the event
the United Statés disapproves Defendants’ cost estimate, such
disapproval shall be final and shall not be the subject of
dispute resolution under Section XIII of this Final Consent
Decree.

VIII. SITE ACCESS

‘Ontil" the termination of all of the provisions of this

Final Consent Decree, EPA and its employees and authorized agents

and OSDH and its employees and authorized agents shall have
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authority to enter the Cushing Refinery at reasconable times, ana
shall provide. notice upon arrival, for the purposes of monitoring
campl iance with the terms of this Final Consent Decree,

. conducting sampling, verifying any data or information submitted
to EPA or OSDH in accordance with the terms of tThis Decree.

This provision in no way limits any right of access
available to the United States and OSDH pursuant to applicable
federal or state laws, requlations or permits.

IX. MONTHLY REPORTING
Defendants shall submit monthly progress reports to EPA

to be postmarked no later than Friday of the first week of the
month beginning with the month following the ledging of this
Final Consent Decree and ending with the last month following
expiration of the activities under the Work Plan, including any
modifications thereto, Those reports shall describe the
performance of activities outlined in the attached Work Plan
during the time period covered by the repoxt and shall detail
activities completed in the prior month and those planned to be
conducted in the upcoming month.

The parties may agree to less frequent reporting
requirements. than those described in this Section. The dispute
resolution provisions of Section XIIT shall not be invoked to
resolve the parties’ failure to reach such an agreement.

X. RECORD RETENTION

Defendants shall retain all records and documents

relating to the performance of activities included in the Work
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APlan, including any raw monitoring data for five (5) years from
the date of lodging of this Decree. Defendants shall make
aQailable to EPA and OSDH all non-privileged informatioh and data
which underlie the reports and other documents required to be
produced under this Decree. If at any time following the close

of that five-year period Defendants do not elect to retain the

““dbchments, they shall offer EPA and OSDH the opportunity to take

possession of all such deocuments. If neither EPA nor OSDH so
chooses to accept poasession of such decuments, the Defendants
may destroy these records or dispose of them in any other manner

Defendants deem appropriate,

XY. COMPLIANCE RESPONSIBILITY

A, Sﬁbject to the terms of this Final Consent Decfee
and Work Plan, Defendants shall_comply with all applicahle
provisions of RCRA} as amended, applicable federal regulations,
and the federally authofized Oklahoma Hazardous Waste Management
. Program as set forth in OCIWDA and the Oklahoma Rules.

B. In accordance with the requirements of Section II
of the Work Plan entitled “Interim Status Compliance-Land
Treatment Unit,# Defendants shall submit to EPA and OSDH an
amended closure ﬁlan, an amended post-closure plan, and revised

- caogt estimates for regulatorily required closure and post-closure
activities associated with the land treatment unit that complies
with the requirements of Subparts G and H of 40 C.F.R. Part 265
and Section II.C. of the Work Plan. OSDH, after consultation

with EPA, shall review these submittals and comment on their
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regulatory sufficiency. Any determinatién of the sufficiency of
the plans and estimates shall be subject to the comment and
appeal procedures established under OSDH rules and shall not be.
subject to the dispute resolution provisions of Section XIII of
this Decree.

C. Except under authority of an operating permit
issued pursuant to Section 3005(a} of RCRa, 42 U.S.C. § 6925(a),
OCIWDA, and rules promulgated thereunder, Defendants shall not
place additional hazardous waste on the land treatment unit.
Nothing in this Decree shall be construed to preclude the
Defendants from séeking an operating permit for the land
treaément unit under Section 3005(a) of RCRA and applicable
provisions of OCIWDA. |

'D. Upon OSDH approval of Defendants’ amended closure
plan, Defendants éhall begin implementation of the approved
closure plan in accordance with the schedule included therein,
but in no event later than thirty (30) days following such
approval. Upon OSDH approval of Defendants’ amended post-closure
plan, Defendants shall implement the approved post-closure plan
in accordance with the schedule included therein.

Within thirty (30) days of lodging this Final Consent
Decree, Defendants shall fund a closure trust fund for
$45,000.00, establishing the trustAin accordance with 40 C.F.R. §
265.143. Within thirﬁy (30} gdays of feceipt of OSDH approval of

the cost estimate for closure of the land treatment unit,
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Defendanté shall increase the closure trust fund to the amount of
the final approved cost estimate for closure.

E. ' Defendants shall maintain for post-closure the
existing trust established November 6, 1985, and revise and
submit to OSDH the ”Schedule A% within thirty (30} days of OSDH
approval of the post~-closure plan and post-closure cost estimate.

The pay-~in period for the land treatment unit post-
closure trust fund shall extend five (5) years from tﬁe date of
lodging of the Final Consent Decree. Annual payments to the
post-closure trust shall commence no later than one year
following the date of lodging of the Final Consent Decree.
Defendants shall increase the post-closure trust nc less
frequently than annually in accordance witﬁ the following
formula:

CE = ¢V
amount of payment= Y
For purposes of the above formula, CE is the current post-closure
cost estimate, CV is the current value of the trust fund, and Y
is the number of years reméining in the pay-in period.

Defendants shall submit a post-closure cost‘estimaﬁe,
adjusted for inflation as required by 40 C.F.R. § 265.144(b),
during the sixty (60) day period preceding the anniversary date
of lodging of the Final Consent Decree for each year of the
éxtended pay-in period. Upon OSDH approvél of a post-closure

cost estimate, that amount shall be used as the current post-
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closure cost estimaﬁe in calculating the annual bayment to the
post-closure trust under the formula above.

The provisions of paragraph E. of this section
describing the pay-in period for the post-closure trust fund
apply to Hudson 0il Co., Inc. and Hudson Refining Co., Inc. and
any,reorgénized company.

XIT. FORCE MAJEURE

Defendants’ compliance with one or more of the
provisions of this Final Consent Decree may be excused only to
the extent and for the dufation that noncompliance is caused by a
”Force Majeure” event., For purposes of this Final Consent
Decree, “Force Majeure” is defined as an event that is caused by
an Act of Gdd, labor strike or work stoppage, or other
circumstance beyond the Defendants' control that could not have
been prevented by due diligence, and that makes substantial
compliance with the applicable provision or provisions of this
Final Consent Decree impossible.

If Defendants anticipate or experience an inability to
comply with any of the provisions of this Final Consent Decrese
due to a ¥Force Majeure” event, Defendants shall immediately
notify Plaintiff in writing of the nature, cause, and anticipated
length of the delay and all steps which Defendanﬁs have taken and
will take, with a schedule for their implementation, to avoid or
minimize the delay. In the event that performance of any of the
activities required by this Final Consent Decree are affected by

a "Force Majeure” event, then Defendants shall propose a plan for
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the United States’ approval for achieving the objectives of this
Decree by alternative means in the most timely manner. Any
modification of the Final Consent Decree shall be accomplished in
accordance wifh Section XV of this Final Consent Decree. Failure
to'provide written notice pursuant to this Section constitutes a
waiver of Defendants’ right to invoke the provisions of this
Section as a basis for delay of performance under this Final
Consent Decree.

If the parties agree that the delay was attributable to
a ”Force‘Majeure”_event, the-parties‘may, by written agreement in
accordance with the modificaﬁion ﬁrovisions of Section XV,
stipulate to an extension to the relevant performance schedule.

If the parties do not agree that the delay was caused
by.a "Force Majeure” event, or are unable to agree on a
stipulated extension of time, Defendants shall comply with the
United States’ position or shall invoke the dispute resoclution
procedurés included in Section XIII of this Final Consent Decree.
In submitting the matter to the Court, Defendants shall have the
burden of proving that the delay was attributable to a #“Force
Majeure” event, that Defendants have exercised due diligence in
minimizinq the delay, and that, as a result of the delay, a

particular extension pefiod is appropriate.

" XIYTI. DISPUTE RESOLUTICN

A. Except as provided in Sections VI.C., VII.H., IX
and XI.B., in the event that the parties cannot resolve any

dispute arising under this. Final Consent Decree or addendum, then
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the interpretation advanced by the United States shall be
considered binding unless Defendants invoke the dispute
resolution provisions of this Section. In the event that
Defendants disagree with any such interpretation advanced by the
United States, Defendants shall provide written notice to that
effect in accordance with Section XXII of this Decree, thereby
invoking the Diépute Resolution provisions of this Section.

Any such dispute shall in the firét instance be the
subjéct of informal negotiations between the parties. That
period of informal nagotiations shall not extend beyond thirty
(30) days from the date of the Defendants’ written notice, unless
the parties agree otherwise.

Should Defendants choose not to follow Plaintiff’s
position, the Defendants shall file with this Court a written
petition for relief within ten (10) days after the conclusion of
the thirty-day period of informal negotiations, or, if such
period is extended as provided above, within ten (10) days after
the last day of such extension. The United States shall then
have fifteen (15) days following Defendants’ filing to respond to
the petition. In any such dispute, Defendants shall have the
burden of proof. Failure of Defendants to folléw the procedures
provided in this section constitutes a walver of Defendants’
right to invoke dispute resolution, and the United States’
position shall be binding.

Where Defendants invoke the dispute provisions of this

Section, they shall not be subject to sanctions for noncompliance
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with the Plaintiff’s determination on the matter in dispute for
the period in which the diépute is befaore the Court. |

B. In the event that the procedures for dispute
' resolution provided in this Section are not followed, the United
States retains the ;ight to petition the Court for immediate
relief where Defendants or their successors or assigns fail to
comply with any of the terms of this Final Consent Decree and-
Wdrk Plan. |

| XIV. COSTS

Each party shall bear its own costs and attorney’s fees

in the action covered by ‘this Final Consent Decree.

XV. MODIFICATICN

There shall be ﬁo modifications of this Final Consent
Decree without Qritten approval by representatives of all parties
_to this Final Consent Decree and the Court, or by further Order
of this Court.

XVI. EFFECT OF SETTLEMENT

A. . Excepﬁ as to claims not covered by the covenant
not to sue provided ih this Sébtion and claims provided in
Section XVII B[, this Final Consent Decree represents a full and
complete settlement of all the remaining claims for relief sought
by the United States’ Second Amended Complaint which were. not
resolved in the Partial Consent Decree:

B. Except as provided below, the United States hereby
covenants not to sue Defendants and their successors and assigns

of the Cushing Refinery for corrective action claims under




Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 21 of 67

- 20 -
Section 3008 (h) of RCRA, 42 U.S.C. § 6928(h), for conditions
addressed in the United States’ Second Amended Complaint that
were inown by the United States and existiﬁg as of the date of
lodging of this Decree. _

C. Except as pro&ided in item 3 of this paragraph,
only those matters described in paragraph B of this section are
covered by the United States’ covenant not to sue. Matters not
covered by the covenant include, but are not limited to, the
following:

1. Claims based on a failure by the Defendants or

their successors and assigns to meet any of the

requirements of this Final Consent Decree;

2. Claims based on a past or present “release”,

within thé meaning of RCRA Section 3008(h}, of

hazardous waste or hazardous constituents that was
unknouwn to or undetected by the United States as of the
date of lodging of this Final Consent Decree;

3. Claims based on any release of hazardous waste or

hazardous constituents at Defendants’ Cushing Refinery

that occurs following lodging of this Final Consent

Decree, except as to those future releases that occur

prior to the United States’ approval of Defendants’

certification pursuant to the Work Plan and which are
the subject of corrective action under the Work Plan;

4, Claims based on Defendants’ handling, treatment,




Case 5:15-cv-00683-L .Document 1-1 Filed 06/23/15 Page 22 of 67

- 21 -
storage or_disposal of hazardous wastes or hazardous
. constituents outside of the Cushing Refinery;

The covenant not to sue provisions of paragraphs B. and
C. of this section shall be applicable to Defendants’ immediate
predecessor in interest of the Cushing.Refinery, except that the
United States expressly reserves ifs right to bring an action
against any predecessors in interest of the Cushing Refinaery
arising under Section 3008(h) of RCRA in the event that such
predecessor in interest bacomes an “owner or operator” of the
Cushing Refinery within the meaning of 40 C.F.R. § 260.10
following the lodging of this Final Consent Decree.

D. The United States and Defendants further agree
that the corrective action work described in the attached Work
Plan, if properly performed, as set forth herein, is fully
consistent with Plaintiff‘s claimed authority undér 42 U.8.C. §
6928(h).

XVII. RETENTION OF ENFORCEMENT RIGHTS

A. Except as specifically provided herein, Plaintiff
does not waive any rights or remedies available to the United
States'for any violation by Defendants or their successcors of
federal or state laws, regulations, or permitting conditions.

B. Plaintiff specifically retains the right to bring
an action pursuant to section 3008(a) of RCRA, as amended, 42
U.S.C.§ 6928(a), for violations of financial responsibility

requirements set forth at 40 C.F.R. § 265.147. Defendants retain

all defenses to any such action.
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XVIII. PUBLIC NOTICE REQUIREMENTS

The parties acknowledge that final approval by the
United States and the entry of this decree are subject to the

notice requirements of 28 C.F.R. § 50.7.

XIX. BANXRUPTCY COURT APPROVAL
Prior to lodging of this Final cbnsent Decree and prior
to Defendants’ proposal of a_plan of reorganization, the Trustee
in Bankruptcy shall expeditiously seek approval for this Decree
- from the U.S. Bankruptcy Court for the District of Kansas. This
Final Consent Decree is conditioned upon such approval.

XX. RETENTICN OF JURISDICTION

A. This Court shall retain jurisdiction of this Final
Consent Decree for purposes of ensuring compliance with its terms

and conditions.

B. Plaintiff and Defendants each rétain the right to
seek to enforce the terms of this Final Consent Decree and take
ény action authorized by federal or state law not inconsistent
with the terms and conditions of this Final Consent Decree or

otherwise. -

XXI. EFFECTIVE AND TERMINATION DATES

. A, This Final Consent Decree shall be effective upon
the date of its entry by the Court following notice and
opportunity for public comment as described in Section XVIII and
bankruptcy court approval described in Section XIX. However, the
parties agree to observe the provisions of this Final Consent

bBacree and attached addendum as of the date of lodging with the
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Court provided that, if the Final Consent Decree or any portion
thereof is not entered by the Court, the parties retain the righf
to renegotiate this Final Consent Decree or seek further relief
from the Court.

The provisions of Sections VI (correctiﬁe action), VII
(funding for corrective action), VIII (site access), IX {(monthly '
reporting) and X {record retention) shall continue in force and
effect throughout the times stated in those sections. Section XI
{compliance responsibility) shallvcontinue in effect for a pe;iod
of five years from the date of lodging. Section III.A.
(conveyance of title notice), Section XII (force majeure),
Section XIII'(dispute resolution), Seétion XV (medification),
Section XX (retention of jurisdiction) and Section XXIIL (notices)
shall remain in effect as long as any of the sections referenced
in the two precediﬁg sentences remain in effect. Section II
(parties bound), Section III.C. (alteration of land use
restriction), Section V (termination of partial consent decree)

and Section XVI (effect of settlement) remain in effect gine die.

XXTXI. NOTICES
Whenever under the terms of this Final Consent Decree
notice is required to be given, a report or other document is
required to he forwarded by one party or another, or where
service of any papers or process is necessitated by the dispute
resolution provisions of Section XII, it shall be directed -to the

following individuals at the addresses specified below. Any
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cdrrespondence directed to the Department of Justice shall
include a reference to DOJF No. 90-7-1-262.

As to the United States:

Cchief, Environmental Enforcement Section
Land & Natural Resources Division

U.S. Department of Justice

Washington, D.C. 20530

Chief, Solid Waste and Emergency Response Branch
Office of Regional Counsel, Region VI

U.S. Environmental Protection Agency

1445 Reoss Ave.

Dallas, Texas 75202~2733

As to the State of Oklahoma:

Robhert Rabatine

Program Coordinator

Industrial Waste Division

Waste Management Service

Oklahoma State Department of Health
1000 Northeast Tenth Street

P.O. Box 53551

Oklahoma City, OK 73125

As to the Defendants:

Joseph F. Guida, Esq.
Gardere & Wynne

1500 Diamond Shamrock Tower
Dallas, Texas 75201

Any reports or data reguired to be submitted under the Work Plan

attached as an addendum to this Final Consent Decree shall also

be submitted to:

Chief, Hazardous Waste Enforcement Section (6 H-C E)
U.S. Environmental Protection Agency

1445 Ross Ave.

Dallas, Texas 75202-2733
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The recipient of the notices for the addresses provided

for in this section may be altered by written notice of either

party.

parep: _Qes 10, 19%7) M
' ’ the Honorable WAYNE E. ALLEY
Judge, U.S. District Court
for the Western District of

Oklahoma

For the United states:

i )

ROGER J. MARZULLA .

Acting Assistant Attorney General

Land and Natural Resources
Division

Washington, D.C. 20530

WILLIAM S. PRICE

United States Attorney for the
Western District of Oklahoma

Oklahoma City, Oklahona 73102

_BYL%MM_Q (77

ELEANOR DARDEN THOMPSON
Assistant United States

Attorney
Western District of Oklahoma

4434 U.S. Courthouse
Oklahoma City, Oklahoma 73102

afﬁgp/ﬁ{x / QML

TH, ’L. /ADAMS
7" Asgistant/Adninistrator for
nforcément and Compliance

Monitoring

U.8. Environmental Protection
Agency

Washington, D.C. 20460

ENTERED IN JUDGEMENT DOCKETON A~ 11- §7

L]
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For the Defendants, Hudson
Refining Company, Inc. and Hudson
0il Co., Inc.:

~ ¢

Lot _

0sEPH’ F. GUIDAY
arldere & W

Dallas, Texas

Attorney for Defendants and for the
Trustee in Bankruptcy foir Hudson
Refining Company, Inc. and Hudson
0il Co., Inc.

WA 22 P /Q/Zgg%

WALTER KELLOGG

Trustee in Bankruptcy for
Hudsen Refining Company, Inc. and
Hudson 0il Co., Inc.
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ADDEKNDUM A: WORK PLAN

I. CORRECTIVE ACTION

A. Tank Cleanout
1. Activity Initiation. Within sixty {60) days of lodg-

ing the Final Consant Decree {FCD), Defendants.éhaii
initiate the following activities:
(a) Remove all remaining sludges from Tank No. 46
and transport the sludges to an approved hazard-
Qus waste dispoéa] facility for disposal.
(b} Recover all remaining product for saie-from
Tank No. 40, Tank No. 64 and Tank No. 76.
{¢) Wash with high pressure water the insides of
Tank No. 40, Tank No. 46, Tank Ho. 64 and Tank
No. 76 and analyze a representative sample of
each rinsdte for ignitability in accordance
with the procedure of 40 CFR §261.21, Further,
analyze & representative sample of the rinsate
of Tank No. 46 for Total Organic Carbon (T0C)
and total lead., 1If upon analysis the rinsates
are not ignitable and.further the rinsate from
Tank No. 46 also exhibits a TOC concentration
liess than 700 mg/l and a lead concentration

less than 8.5 mg/l, no further rinsing will be



Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 29 of 67

(e)

(f)

required. All rinsate shall be discharged to
the refinery’s biological-wastewater treatment
syétem.

Remove the water from Tank Ne. 104 and transfer
it to the refinery wastewater treatment system
for biological treatment.

Drain the water from Tank No. 65 and Tank No. 66
and transfer it to the refinery wastewater
treatment system. Decant any emulsion layer
encountered and transport it offsite to an
approved hazardous waste facility for disbosa].
Upon resumption of refinery activities at the
site, any slop oil remaining in these tanks
shall be recycled into the refining process. If
for any reason refining operations do not resume
within one year of lodging the FCD, the slop ofil
shall be sent offsite for legitimate recycling,
treatment or disposal.,

Inspect Tank No. 65A and Tank No, 66A for the
presence of resjdue. Manually remove any solids
encountered and transport them to an approved
offsite nazardous waste management facility for
disposal,

Dacument the c¢leaning procedures used in the clean-

out of Tank No. 93, Tank No. 100 and Tank No. 103.
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2.

Activity Completion, Within 120 days of lodging the

FCD, Defendants shall complete the activities described

in Sections I.A.1.(a) through [.A.1.(g).

Report., Mithin 150 days of lodging the FCD, Defen-

dants shall submit a report to EPA and OSDH describing

the

activities conducted in compliance with Sections

I.A.1.(a) through I.A.1.(g), including the following

{a}

{b)

{c}

(d)

EPA

specific information:

A description of the total amount of material

transported offsite for. disposal at an approved

~hazardous waste disposal facility, including a

copy of the signed manifest.returned to the
Defendants from the disposal faci]ity {referred

to as the "generator‘s second” copy).

Analytic results of sampiing of rinsates from
tanks performed in agcordance with the require-
ments of Section I.A.1.(c),

Documentation of cleaning procedures used in the
cteanout of the tanks identified in Section
[.A.1.(g).

A registered professional engineer's cert%fication
that activities required under Sections I.A.1.{a}
through 1.A.1.(g) have been performed in accordance

with these Sections.

Review, HWithin thirty {30} days of receipt of the
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certified report, £EPA shall review the report described
in Section 1,A.3, and notify Defendants in writing of
its findings with respect to Defendants' compliance
‘with Sections I.A.1. through I.A.3. of the Work Plan.
.Should EPA find that Defendants have satisfied the
requirements of Sections I.A.1. through 1.A.3., EPA's
written netificaticn of its finding of satisfaction
shall constitute acknow}edgmént of Befendants'
compliance with Section [.A. of the Work Plan. Sheuld
EPA find that Defendants have not satisfied the require-
ments of Sections I.A.1., through 1.A.3., EPA's written
notification shall inciude the specific deficiencies,
reasons for the deficiencies, and actions required of
Defendants to achieve compliance with those Sections.
B. Soil Excavation | |

1, Activity Initiation. Within sixty (60) days of

lodging the FCD, Defendants shall initiate the

following activities:

{a) Remove all soil exhibiting total oil and grease
concentratioﬁs greater than 20% by weight from
within the secondary containﬁent berms around
Tank No. 64, Tank Ne. 75 and Tank No. 86. In
no event shall contaminated soil within an oil

and grease concentration greater than 20% be

altlowed to be left in place.
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(b) Remove all soii.exhibiting total oil and grease
concentrations greater than 5% by weight from
the ditch near Tank No. 27 and the ditch between
Tank No. 30 and Tank No. 76, In no event shall
contaminated soil with an oif.and grease con-
cantration greater than 5% be allowed fto be
teft in place.

(c) Repair the secondary containment berm along
the-ditch near Tank No. 27 to breVeﬁt release
of spills to the ditch. |

Samp]jng and Djsposal of Soil. Defendants shall

verify the removal of contaminated soil in accordance
with the criteria of Sections I.B.1.{(a) and [.B.1.(b)
by analyzing soil samples obtained at a frequency of

one per 500 sq. ft. for total oil and grease. Defen-
dants shall handle the removed soil in accordance

with state law.

Ditch Lining., At the completion of excavation activi-

ties in the ditch near Tank No. 27, Dafendants shall

install a 30 mil High Oensity Polyethylene (HDPE)

Jiner in that excavated portion of the ditch which

lies outside of the east refinery fence adjacent to
the AT&SF railroad tracks. The liner shall extend
five feet beyond the edge of the excavated area and

shall be covered with at Teast one foot of clean soil.




Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 33 of 67

Final grade of the bottom of the excavated portion of
the ditch shall ensure that water flows freely through
the ditch and does not pool. At the completion of
excavation activities in the ditch between Tank Nos.
30 and 76, Defendants shall install a geotextile
fabric or geonet syitable -to prevent erosion of the
.ditch soils.

4. Activity Completion, MWithin 120 days of lodging the

FCD, befendants shall complete the soil excavation

activities and verification analyses and corrective

action measures described in Sections I.B.l. through
~1.B.3,

5. Report. Within 150 days of lodging the FCD, Defen-
dants shall submit a registered professional engineer's
certified report to the EPA and CSOH verifying that
the soil excavation, liner installation and berm
activities were conducted in accordance with Sections
I.B.1. through 1.8.3. This report shall include a
description of the type, number and location of
verification samplas taken, the results of analyses,
and a description of constructicn activities under
taken to satisfy the req&irements of Sections
I.8.1.(c)} and 1.8.3.

6. EPA Review. Within thirty (30) days of receipt of
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the certified report required by Section i.B.S., EPA
shall review the report and notify Defendants in
writing of its findings with respect to Defendants'
compliance with Sections I.B.1. through I[.B.5. of

the Work Plan., Should EPA find that Defendants have
satisfied the requirements of Sections I.B.1. tLhrough
1.8.5., EPA's written notification of its finding of
satisfaction shall constitute acknowiedgment of
Defendants' compliance with Section I.B. of the Work
Ptan, Should EPA find that Defendants have not
satisfied the requirements of Sections [.B.l. threough
1.B.5., EPA's written notification shall include the
specific deficiencies, reasons for the deficiencies,
and actions required of Defendants to achieve com-

pliance with those Sections.

L. Biotreatment of Contaminated Soils

l.

Program Intent. Defendants shall institute a contami- -

nated soil biotreatment program which is designed to

minimjze the potential for adverse impact on human

“ health and environment due to direct exposure and air

entrainment of contaminated soil particles. This

- program, described below, shall be comprised of three

distinct treatment regimes:
{(a) “active" biotreatment program for areas exhibi-

ting total oil and grease concentrations no
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{c)

greater than twenty percent and no less than
five percent;

"enhanced" biotreatment program for areas exhi-
biting total oil and grease concentrations no
greater than five percent and no tess than 2000
ppm; and

"augmented" biotreatment program for bermed
areas around all gasoline storage tanks exhibi-
ting total oil and grease concentrations less

than 2000 ppm.

Active Biotreatment Initiation. Within sixty (60)

days of todging the FCD, Defendants shall initiate

an active biotreatment program for contaminated scils

exhibiting a total oil and grease concentration greater

than five bercent, by weight,

(a)

Active Biotreatment Areas. Areas to be included

in the active bijotreatment program are:

(i) those areas within the bermed areas sur-

rounding tanks numbered: 21, 28, 30, 31, 335,

317/38, 39, 40, 42, 47, 63, 64, 65/66, 70,
71, 73, 75, 77, 85, 83/88, 89, 91, 95, 97,
501, 51x and 11x/12x/58x/60x;

(ii) the unloading area near Tank No. 39;

{(iii} the loading rack near Tank No. 30;

{iv) the area adjacent to the Main APL Separator;
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{b)

{c)

(v) the area adjacent to the API-1 Separator;
and

(vi}) any other area where total oil and grease
coencentration in the upper 12" is between
five and twenty percent.

Active Biotreatment Program. The active bio!

treatment program shall consist of aeration and
mixing by tilling to a depth of 12" or the
maximum practicable based on limitations due

to soil depth or access to a given biotreatment
area; incorporation of soil conditioners teo
maintain soil pH between 6 and 7.5; maintenance
of soil moisture content just below field
capacity; and an annual application of fertiiizer
at an optimal rate estimated to be 300 to 500
pounds per acre, which is designed to promote
biological degradatioh. .Demunstration of achieve-
ment or lack of achievement of any of these
program activity standards shall be documented,
with explanation, in the annual reports required
by Section I.C.6.(b}.

Sampling. Areas undergoing b%otreatment shall

be sampled on at Teast two occasions during the
growing season - April and Octeber in order to
monitor the success of biotreatment., Samples

shall be obtained by compositing grab samples
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taken from within each treatment area. The
minimum number of grab samples necessary in each
area shall be equivalent to one per 500 sq. ft.
of treatment area, but in no case less than
four, tach grab sample shall extend from the

scil surface to the maximum depth of tillage,

{d) Sample Analysis. The first set of composite

{e)

soil samples from all of the active biotreatment
areas shall be analyzed for total oil and

grease and PAH constituents by High Performance
Liquid Chromatography (HPLC). Subsequent
samples shall be analyzed for total oil and
grease, Analysis for PAHs by HPLC shall be con-
ducted on composite samples taken from each

area as oil and grease levels drop below 5% and
the area becomes a candidate for the enhanced
biotreatment program. These analytic reéults
and justification.for a corresponding change in

classification shall be reported to the EPA

witnin 45 days of receipt of analytic results

in accordance with the requirements in Section

I.C.6.{(c).

Active Biotreatment Performance Standard. The

active biotreatment program described in Section

I.C.2.Asha11 continue until composite samples

10
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taken from each area exhibit a total oil and
grease concentration of less than 5% by weight,
at which time the enhanced biotreatment program
described in Section [.C.3. shall apply.
Defendénts shall submit sampling results demon-
strating attainment of concentration levels of
¢il and grease of less than five pgfcent along
with PAH analyses. and notify EPA of Defendants'
intent to cease active biotreatment and initiate
enhanced biotreatment in accordance.with the
pracedures of Section I.C.6.(a).

Enhanced Biotreatment Inijtiation, Within sixty {60)

days of lodging the FCB, Defendants shall alse
implement an enhanced biotreatment program for con-
taminated soils exhibiting total o1l and grease
concentrations less than five percent, by weight.
These areas include bermed areas of tanks numbered
i6, 17, 18, 20, 22, 23, 24, 27, 32, 33, 34, 36, 43,
44, 55, 58, 59, 60, 61, 67, 68, 69, 72, 74, 76, 78,
79, 80, 81, 82, 84, 86, 92, 94, 104, 500, Mn and the
area adjacent to the API-3 Separator. Additionally,
the requirement to initiate an enhanced biotreatment
program described in this Section (Section [.C.3.)
applies to those actfve]y biotreated areas listed in

Section 1.C.2.{a) which have been shown to have been

11
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treated to the biotreatment standard of five percent

total oil and grease, as defined in Section 1.C.2.(e)

and the subsurface biotreatment areas described in

Section I1.C.3.(d).

{a)

(b)

Enhanced Biotreatmeni Program. The enhanced

biotreatment program shall be consistent with
the active biotreatment program described

in Section I1.C.2.{(b) except that tilling of the
soil may be eliminated, This program shall
continue until the cnhanced biotreatment
performance standards of Section [.C.3.(c} are
satisfied in accordance with the demonstration
required by Section [.C.6.

Sampling and Analysis. Composite soil sampling

and analysis shall be conducted at each enhanced

 biotreatment area listed in Section [.C.3.

Each soil composite shall be obtained in accord-
ance with the criteria of Section I.C.2.{c),
except that only one composite sample per area
per year (July) is necessary. £Each sampie shall
be analyzed for total c¢il and grease. MWithin
thirty (30) days of receipt of results which
demonstrate that the total oil and grease
concentration is below 960 ppm, Defendants

shall obtain new samples in accordance with the

12
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(c)

(d}

criteria of Section [.C.2.(c) and analyze them
for PAH's by HPLC.

Enhanced Biotreatment Performance Standards.

Defendants may cease enhanced biotreatment at
any area if it is demonstrated to EPA's satis-

faction that representative soil composite

.sample analyses {(by WPLC) prove that the total

PAH constituent concentration does not exceed
15 ppm and individuai PAH constituent concentra-
tions for the carcinogens benzo(a)pyrene,

benzo{a)anthracene and chrysene each does not

exceed 200 ppb and that the total oil and grease

concentration does not exceed 960 ppm. This
demonstration shall be made and approved in
accordance with Section I.C.6.

Subsurface Biotreatment.

Also once per year (during July), Defendants
éhall obtain subsurface soil sampies from at
least three biotreatment areas exhibiting total
o1l and grease concenfrations betweén b% and
20% in the South Plant area. These samples
shall be taken in biotreatment areas where more
than one foot of fill soil is evident. The
soil sample will be a composite taken of the

natural (non-fill) soil from zero to one foot

13
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below the fill material/natural soil interface,
These samplies shall be analyzed for total gil
and grease and PAH constituents by HPLC.

Augmented Biotreatment Program, Within sixty (60)

days of lodging the FCD, Defendants shall alseo
fmp?ement an augmented biotreatment pragram for
contaminated soils exhibiting total oil and grease
concentrations léss than 2000 ppm, by weight, within
bermed areas at gasoline storage tanks. The augmented
biotreatment pragrém shall be consistent with the

requirements of Section I.C.3.(a) (the enhanced bio-

“treatment program) except that treatment méy cease

when the enhanced biotreatment performance standards
of Section 1.C.3.(c) are satisfied in accordance with
Section 1.C.6. for both Tank No. 86 and Tank No. 104.

Air Entrainment of Contaminated Soil Particles.

To prevent air entrainment of contaminated soil
particles, Defendants shall gstablish and maintain_
native vegetative cover within the contaminated areas
identified in Section I.L., except around rgfinery
pracess units, within the secondéry centainment

berms of petroleum hydrocarbon material storage
tanks, within plaﬁt ditches, and any other areas of

the refinery in which vegetation is incompatible

-with normal refinery operations, At such areas

14
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-

where vegetative cover is not desired,'Defendants
shall maintain a soil moisture content, in place of

a cover such as gravel, or such other measure designed
to prevent the ‘air entrainment of contaminated

soil particles while at the same fime promote con-
tinued biotreatment. These measures shall be imple-
mented throughout the bioctreatment program until the

biotreatment performance standards of Section I.C.3.{c)

- have been demonstrated in accordance with Section

I.C.6.(d).

Periodic Reports, Oefendants shall submit periodic

reports as described below:

(a) Interim Reports. Within fifteen (15) days of

receipt of any analytic results obtained as
required anywhere in Section I.C. of this Work
Plan, Defendants shall submit a report to EPA
and OSDH presenting, summarizing, and discussing
these results, and describing the location,
number and types of samples taken. These re-
ports shall include an assessment of the effec-
tiveness of the biotreatment program, and

a discussion of measures taken (if necessary)
to promote treatment efficiency. Defendants
shall provide notice in these reports of any

biotreatment area being claimed as having satis-

15
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fied appropriate (active or enhanced) biotreat-
- ment standards.

(b) Annual Reports. As long as active or enhanced

biotreatment programs are ongoing, Defendants
shall submit an annual report within thirty

{30) days following receipt of the analytic
results of the latest samples obtained in a
calendar year which includes the results of all
seil sampling and analytic results compi]ed

to date. This annual rehort shall also present
and discuss findings of the assessment of the
biotreatment program and provide an estimate

of the time necessary to achieve the biotreatment
performance standards of Section I.C.2.(e) for
areas undergoing active biotreéatment, as well as
the time necessapry to achieve the biotreatment
standards of Section I[.C.3.{c) for all areas
undergoing enhanced biotreatment,

{c) Completion Reports. Defendants shall submit a

- registered professional engineer's certified
biotreatment completion report to EPA and OSDH
which includes the soil sampling and analytic
resuits obtained during the biotreatment as
well as verification analyses. This report

shall be submitted within 45 days of receipt of

16




Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 44 of 67

(d)

(e)

analytic results which demonstrate that any
candidate areas for cessation of enhanced bio-
treatment have achieved the enhanced biotreat-
ment standards of Section I.C.3.(c).

Final Report. Defendants shall submit a regis-

tered professional engineer's certified finai

‘biotreatment verification report to EPA and

0SDH whiﬁh includes all soil sampling and
ana]jtic resu}ts gbtained during the biotreat-
ment program as well as veriffcation analyses.
This report shall be submitted within 45 days

of receipt of analytic results which demonstrate
that all bfotreatment areas have achieved the
enhanced bioireatment performance standards of
Sectioﬁ I.C.3.{c).- P

EPA Review. Within thirty {30) days of receipt
of any réport requiréd by Sections 1.C.6.{a},
[.C.6.(c) or 1.C.6.(d), EPA shall review the
report and notify Defendants in writing of its
findings with respect to Defendants' compliance
with Section I1.C. Should EPA find that Defendants
have satisfied the regquirements of Section
1.C.2, for any biotreatment area, EPA's written
notification of its finding of satisfaction

shall constitute acknowledgement of Defendants’

17
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compliiance with Section [.C.2, of the Work Plan
and authorize conversion from active ta enhanced
biotreatment programs at such areas. Should

EPA find that Defendants have satisfied the
requirements of Section I[.C.3. and/or Section
I.C.4,, EPA's written notification of its
finding of satisfaction shall constitute ac-
knowledgment of Defendants' compliance with
Section [.C.3. and/or Seétion 1.C. 4. of the

Work Plan and authorize cessation of.enhanced
{and augmented, if applicable) biotreatment at
such areas. Upon receipt of the Final Report
which demonstrates that all areas have achie?ed
the enhanced biotreatment performance standard,
EPA's notification of its finding of satisfaction
shall constitute acknowledgement of Defendants'
compliance with Section I.C. of the Werk Plan
and no further enhanced or augmented biotreatment
shall be required. Should the EPA find that
Defendants have not satisfied the requirements
of Section 1.C., EPA's written notffication
shall include the specific deficiencies, reasons
for the deficiencies, and actions required of

Defendants to achieve compliance with those

Sections..

18




Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 46 of 67

D. Removal of North Qily Water Pond (NOWP) Sludges and

Contaminated Soils

1.

Program Description; Activity I[nitiation. Within

sixty (60) days of lodging the FCD, Defendants shall
initiate removal of 1iquids, s]udjes, and contaminated
sofls from the NOWP. Contained liquids shall be
transferred to the refinery's biological wastewater

treatment system. [f sludges and contaminated soils

are to be landfilled, they shall be treated in-situ

as needed to meet landfill acceptance criteria.

A1l sludges and contaminated soiTs-shall be hahd]ed

in accordance with state law, Sludges and contamfhated
soils shall be removed until the removal performance
standards of Section 1.0.2. are achieved.

Removal Performance Standards (RPS).

Defendants shall remove NOWP sludges and contaminated
soils until all of the sludge/soil samples taken in
accordance with the requirements of Section [.D.3.

prove that the total PAH constituent concentration

-does hot exceed 15 ppm, individual PAH constituent

concentrations for the carcinagens benzo{a)anthracene,
benzo(a)pyrene and chrysene each does not exceed 200
ppb and the total e¢il1 and grease concentration does

not exceed 2,000 ppm, This demonstration shall be

made in accordance with Section 1.0.4.

18
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Removal Verification Sampling and Analysis. Defen-

dants shall sample the soils remaining at the comple-
tion of removal activities. Defendants shall grid
the NOWP (bottom and sidewalls) into 5000 sq. ft.

sections and obtain five (5) grab samplés within

_each 5000 sq. ft. section for compositing into one

sample for analysis. Grdb sémples shail be obtained
at a rate of one for every 1000 sq. ft. of area
within the 5000 sq. ft. sectios and shall extend to
siXx inches below the surface. The Defendant shall
analyze the composite soil samples for total ¢il and

grease, total PAHs and the following PAH constituents

“by HPLC:

Benzo{a)anthracene
Benzo{a)pyrene

Chrysene

Removal Schedule; Report. WHWithin 180 days of ladging

the FCD, all sludge and contaminated soil removal

activities, and removal verification sampling and

analysis activities described in Sections [.0.1.

through [.D.3, shall be compTeted, including receipt

of analytic results.

{a) If results indicate that the RPS have been
achieved, Defendants shall, within 45 days,

submit to EPA and O0SDH a registered professional

20
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engineer's certified report verifying removal
of sludges and contaminated soils to the RPS,
which includes a complete summary of all sam-
pling and analytic resuits to date, approximate
vo}ume of material remocved, discussion of the
canfirmation results, and a justification for

a claim of attainment of the RPS.

(b) If results indicate that the RPS have not been
achieved, Defgndants shall notify EPA within 15
days of receipt of results. Defendants shall
compiete additional removal, sampling and
analytic activities in accordance with Sections
1.D.1, through I.D.3. within sixty {60) days of
receipt of the analytic results described abeve.
If the analytic results developed as a result
of this Section indicate that the RPS have been
achieved, Defendants shall submit the report
described in Section I.D.4.(a}.

EPA Review. Within thirty (30) days of receipt of

the certified report described in Section I[.D.4.(a),

EPA shall review the report and notify Defendants in

writing of its findings with respect to Defendants’

compliance with Sections I.D.1. through [.D.4. of
the Work Plan. Should EPA fin& that Defendants have

satisfied the requirements of Seciion 1.0.1. through

21
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I.0.4., EPA’s written notification of its fianding of
satisfaction shall constitute acknowledgment of
Befendants' compliance with Section I.D. of the Work.

Plan. Should EPA find that Defeandants have not

“satisfied the requirements of Section I.D.1. through

1.0.4.,, EPA's written notification shall include

the specific deficiencies, reasons for the deficien-

cies, and actions required of Defendants to achieve

compliance with those Sections.

NOWP Retrofit or Regrade. Prior to submission of

the final report required by Section 1.D.4., Defen-

dants shall either:

(a) regrade the NOWP area to provide free drainage
into fhe refinery clean stormwater collection
system, so as to prevent ponding of stormwater
and prevent erosion, or

(b) refrofit the existing and any expansion of the
western portion of the NOWP with & minimum 60
mil impermeabie synthetic liner which will éover
‘the bottom and sidewalls of the pond and extend
a minimum of five fTeet beyond the edge of the
pond to an anchor trench. At no time shall any
excavation of the retrofitted portion of the
NOWP expose the sandstone unit which comprises

the areally extensive uppermost aquifer., Defen-

22
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dants shall alsec regrade the eastern portion of
the NOWP to provide free drainage into the
refipery clean stormwater col]ectioh system,

so as to prevent ponding of stormwater and pre-

“vent erosion.

E: Groundwater Remediation

1 »

Groundwater Recovefy System Installation. MWithin

ninety (90) days of lodging the FCD, Defendants

shall install a Groundwater Recovery Systém (GWRS)

to remove a contaminated groundwater from the upper-
most arealiy extensive aquifer to the north and
northwest of the NOWP. The GHRS shall consist of
one groundwater recovery well, three newly installed
observation wells and three existing monitoring wells
identified as OW-F, OW-F (control) and OW-A, Well

OW-A is designated as the upgradient or background

“well. HWith the exception of the OW-F (control) well,

all wells shall be constructed of schedule 40 PVC

with the screened interval extending throughout the
saturated thickness of the aquifer, The OW~F {control)
vell screen shall be constructed of stainless steel

and the screened intervail shall extend throughout

the saturated thickness of the aquifer. The recovery
we]} shal} have an outside diameter twelve inches

whereas all other wells shall have a minimum outside

23




Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 51 of 67

diameter of four inches. A1l wells shall be installed
and developed in the same manner as the previously
installed refinery-wide observation wells. The
recovery well shall be located such that plume
recovery is maximized (estimated to be 50' downgra-
dient of the NOWP along the centerline of the plume).
The three newly installed observation wells shall
be located such that the first well is located
outside but adjacent to the plume boundary along the
centerline which ﬁil] serve to define the downgradient
edge of plume migration (estimated to be 175 feet
downgradient from the midpoint of the northern ‘
boundary of the NOWP as presented in Figure 2 of
the “North 0ily Water Pond Groundwater Modeling

‘ Report“; Februar& 1987), the second well is located
inside the plume ‘along the plume centerline approxi-
mately equidistant between the recovery well and the
downgradient edge of the plume (estimated to be 60
feet downgradient of the recovery well along the
centerline of the plume), and the third well fis
located inside the plume to one side of the éenter]ine
downgradient of the recovery well (estimated to be
50 feet to one side of the plume centerline and 75
feet downgradient of the recovery well). The second

and third wells will function to monitor the effec-
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tiveness of plume recovery. The exact location of
the wells described above will depend upon field
conditions and actual plume size.

2, Initial Sampling and Analysis; GWRS Confirmation,; Report.

Within five (%) days of completion of installation of
the GWRS, and before the recovery well pump 1is
activated, Defendants shall sample the GHRS. Defen-
dants shall analyze the samples for chlarides,
sulfates, and PAH constituents {the latter by HPLC).
In addition, Defendants shall measure and record the
" groundwater tevel elevations in each well to establish
original groundwater contours. |
{a) If analytic results confirm that the monitor
wells-haVe been installed in accordance with
the location criteria described in Section I,E.1,,
-then within fifteen (18) days of receipt of analytic
results, Defendants shall submit a'report to
EPA and OSDH which presents the well sample
data, boring logs, well constructien details,
and confirmation that the GWRS has been installed
in accordance with location criteria described
in Section [.E.1. The recovery well pump shall
be activated within five (5) days of submission
of the GWRS design confirmation report.

{b) If analytic results confirm that the monitor
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wells have not been installed in accordance

with the 1ocatfon criteria deécribed in Section
I.E.1., within fifteen (15) days of receipt of
results, Defendants shall notify the EPA and

0S9H. Defendants shall install. additional well(s)
as necessary to satisfy Section I.E.1. within 45
days of notificatibn.‘ Defendants shall sampie

and obtain water levels in the additional well(s)
within five (5) days of completion of installation
and analyze samples for chlorides, sulfates, and
PAH constituents (the latter by HPLC). If these
results confirm that the GWRS has been instalied
in accordance with the location criteria described
in Sectjon 1.E.1., Defendants shall submit the
GWRS design confirmation report described in
Section IiE.Z.(a).

3. Groundwater Protection Standards (GWPS).

{a) PAH Constituent Standards. For purposes of Section

I.E. of the Work Plan, the GKPS for'PAH constituents
are defined as no detectable concentration of:
Anthracene
Phenanthrenc
Pyrene
Chrysene

Benzo{a)anthracene
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The maximum allowable detection limits using

HPLC for the GHPS are as follows;:

Anthracene : 50 ug/L
Phenanthreﬁe' 50 ug/t
Pyrene 25 ug/L
Chrysene " 10 ug/L
Benzo{a}anthracene : 1 ug/L

However, higher detgc;jgn }imits may be approved

by the EPA upon a satisf&dtoéy demonstration by

Defendants that the above detection limits

cannot be achieved due to analytic interferences
or sther justifiable cause.

(b) Indicator Standard. For the purposes of Section

I.E. of the Work Plan, the GWPS for the indicator
parameter Total Organic Carbon (T0C), is defined
as no statistically significant increase over
background concentration. Background concentra-
tion shall be defined as the mean concentration
of TOC observed in well QW-A over the first
four quarters of the first year of sampling of
the GWRS. Statistically significant increases

" are determined by the use of (dchran's approxi-
mation to the Behrens-Fischer Student's t<Test
or other statistical method approved hy EPA.

4. Recovery Well Pumping. The recovery well shall be
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pumbed at a rate and freguency which will result in
the most expeditious removal of contaminated ground-
water., Pumped Tiquids shall be diécharged into the
réfinery‘s biological wastewater treatment system.
Pdmping shall continue until the GWPS are met for
three consecutive months and removal of the NOWP
contaminated sludges and soils is complete in‘a;cor—
dance with Section I.E.7.

Quarterly Sampling and Analysis; Interim Reports.

[#2]
.

After the recovery well pump is activated, the GWRS
system shall be sampled on a gquarterly basis.
Groundwater samples shall be analyzed for the para--
meters listed in Section I.E.3. Groundwater level
elevations shall alsc be measured and recorded
monthly and at the time of each sample event. The
first sampling shall be conducted withiu thirty (30)
days of recovery well pump activation. A report
which presents, summarizes and-discusses these data
shall be submitted to EPA and OSDH within fifteeﬁ
(15} days of receipt of analytic results. If results
show that achievement of the approved GWPS is indi-
cated, Defendants shall institute monthly
monitoring in accordance with Section [.E.6.

6. Conversion to Monthly Sampling and Analysis; Notification.

Within thirty (30) days of receipt of results which
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indicate that the approved GWPS have been met and
after removal of the NOWP contaminated sludges and
soils is complete, Defendants shall convert to a
monthly sampling and analysis frequency for the GWPS
parameters for three consecutive months., The quarterly
sampling event, the analysis of vhich first indicated
that the GWPS had been achieved; shall constitute

the first of the three consecutive monthly sampling
events, If each of the three monthly sampling
results demonstrate continued GWPS attainment, Defen-
dants shall notify EPA and 0SDH within Ffifteen (15)
days of receipt of the third month's analytical
results and include all monthly results as part of
the notification. The requirements of I.E.7. shall
then apply. If any of the three months' results

fail to meet the approved GNPS, then sampling and
analysis shall revert to a quarterly frequency.
A-notification of reversion to quarterly monitoring
shall be submitted to EPA and OSDH within fifteen
(15) days of receipt of results, and shall include
all monthly monitoring results and a discussion of

the probable reason for failure.

‘Confirmation of Attainment of the GWPS; Final Report.

[f the approved GWPS are satisfied for t{hree consecu-

tive months, Defendants may cease operation of the

29
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recovery well pump. The GHRS shall be resampled no
sooner than thirty (30) days after cessation of
pumping but not before restorétion of the original
groundwater surface contours (when the pumped cone

of depression has disappeared). These samples shaill
be analyzed for the GWPS parameters listed in Section
I1.E.3. If thesé results confirm that the approved
GWPS have been achieved, Defendants shall submit,
within thirfy days of receipt of results, a registered
professional engineer's report to EPA and 0SDH presen-
ting the resuits of confirm&tion testing and certi-

fyidg that the GHWPS have been achieved.

EPA Review., Within thirty (30) days of receipt of

any of the reports described in Sections I,E.2.,
1.E.5., [.E.6., and 1.E.7., or any of the notifications
required by Sections I[.E.%.{a), [.E.9.(b), I.E.9.(c) or
{.E.10., the EPA shall review the-report and/or nati-
fication and noltify Defendants in writing of its
findings with respect to Defendants' compliance with
the requirements of thaose Sections of the Work Plan,
Should the EPA find that Defendants have satisfied

the requirements of the Sections of the Work Plan for
which the report or modification was submitted .
{described in the first paragraph), EPA's written

notification of its finding of satisfaction shall
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constitute acknowledgment of Defendants' compliance
with those Sections of the Work Plan. Should the EPA
find that Defendants have not satisfied the require-
ments of the Sections of the Work Plan for which the
report or notification was submitted {described in
the first paragraph), EPA's written notification
shall include the specific deficiencies, reasons for
the deficiencies, and actions required of Defendants
to achieve compliance with the requirements of

those Sections.

GWRS Performance Assessment. In order to assess the

performance of the GWRS and the need for GWRS modifi-

cation, Defendants shall monitor the reduction in

concentration of GWPS parameters at the recovery
we]](s5 in accordance with the following criteria:

{a) Within fifteen (15) days of receipt of analytic
data from the fourth quarter sampiing event,
Defendants shall compare, for each GHRS we}],
the current GWPS parameter concentrations to
those submitted in response to the requirements
of Sections I.E.2. and I.E.2.{a), and notify

“the EPA and OSDH of the results of the comparison.
(i) 1If the comparison demonstrates that-there has

been at lteast a 30% reduction in each of the

GHPS parameters at each GWRS well, then
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(i)

Defendants shall not be required to modify
the system unless as required by Section
1.E.9.{(c).

If the comparison fails to demonstrafe that
there has been a 30% reduction in each of

the GHPS parameters at each GHRS well,
Defendants shall, within thirty (30) days

of the notificatioh’required by Section
1.£.9.{a}), install a pump in the GWRS monitor
well immediately downgradient of the recovery
well along the center Tine of the plume, and

perform the sampling, anaylsis, and comparison

required by Section l.E.9.(b}.
1f Defendants fail to demonstrate the 30% re-
duction required in Section ;.E.Q.(a)(i), then,
withiﬁ fifteen (15) days of receipt of results
of the sixth quarter sampling event, Defendants
shall compare the sixth quarter sampling event
concentrations for each GWPS parameter at each
GWRS well to those submitted in response to the
requirements of Sections I.E.2. and I.E.2.(a),
and notify the EPA and OSDH of the resuits of
the comparison. -
{i) If the comparison demonstrates that there

has been at least a 50% reduction in each
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(c)

(i1)

of the GWPS parameters at each GWRS well,
Defendants shall not be required to modify

the system unless as required‘by Section
[.E.9.(c).

If the comparison fails to demonstrate that
there has been a 50% reduction in each of the
GHPS parametérs at each GWRS well, Defendants
shall, within thirty (30) days of the noti-
fication required by Section I.E.9.(b},
install up to three (3) additional groundwater
recovery wells located so as to enhance attain-
ment of the GWPS and not result in excessive
dilution of the plume. Defendants shali have
the option to petition EPA for approval of
hfgher GMPS if after.three er more sampling
events Defendants can demonstrate that further
pumping or additional wells will not result

in attainment of the GWPS as defined in

Section 1.£.3.

Within fifteen (15) days of receipt of analytic

data from the eighth quarter sampling event,

Defendants shall compare the eighth quarter

sampling event concentrations for each GWPS

parameter at each GWRS well to those submitted

in response to the requirements of Sections
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{d)

[.£.2, and [.E.2.(a), and notify the EPA and

OSDH of the results of the comparison.

(i)

(ii)

If the comparison demonstrates that there has
been at least a 90% reduction in each of the
GHPS parameters at each GWRS well, Defendants
shall not be required to modify the systenm,
and shall continue operation of the GWRS
until the GWPS for each pérameter is achieved.
If the comparison fails to demonstrate that
thére has been a 90% reduction in each of the
GUPS parameters at each GWRS well, Defendants
shall, within thirty (30) days of the notifi-
cation required by.Section 1.E.9.(¢c), install
additional groundwater recovery wells (the
total number of groundwater recoiery wells
shall not exceed five)} located so as to enhance
attainment of the GWPS and not result in
excessive dilution of the plume, Defendants
shall have the option to petition EPA far
approval of higher GWPS if after three or
more sampling évents Defendants can demon-
strate that further pumping or additional
wells will not result in attainment of the

GWPS as defined in Section [.E.3.

If by the twelfth quarter sampling event

34




Case 5:15-cv-00683-L Document 1-1 Filed 06/23/15 Page 62 of 67

10,

Defendants cannot demonstrate through the
provisions of Section [.E.7., that the GWPS have
been achieved, Defendants shall continue to
operate the GWRS and sample the GWRS in accordance
with the requirements of Sections I[.E.4., I.E.5.
and 1.E.6. ﬁnti! such time as Defendants can
demonstrate that the GWPS have been achieved.
Defendants shall supply to the EPA confirmation
of attainment of the GWPS in accordance with the
requirements of Section I[.E.7. in order to make
such a demonstration.

(e} In the event that after the twelfth quarter
sampling event and achievement of a 90% reduction
of GWPS parameter concentrations, and if Defendants
can demonstrate that further operation of the
GHRS will not likely result in improved ground-
‘water quality, Defendants may petition the EPA
to increase the GWPS for any of the parameters.

Notice of Well Plugging. Within thirty (30) days of

receipt of written acknowledgment (Section I.E.8.)

from EPA that no further groundwater remediation is

necessary, Defendants shall plug the GWRS welis sgo
as to eliminate pathways of migration of contaminants
to the uppermost aquifer and notify EPA and OSDH

that plugging is complete within five (5) days of
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IT. TINTERI

compietjon. The GWRS wells shall be plugged with a
cement bentorite grout installed using a tremie pipe.
Upon receipt by EPA of Defendants’ notice and demon-
stration that the GWRS wells have been satisfactorily
plugged, Defendants shall be deemed in compliance

with Section 1.E., of the Work Plan,

M STATUS COMPLIANCE - LAND TREATMENY UNIT (LTU)

A. Groundwater Monitoring

1.

Instajlatien of Additional Well; Report..

Defendants shall install one additional groundwatéer
monitoring well at the point of compliance imme-
diately downgradient of the northernmost portion of
the LTU at the location specifically approved by

OSDH within sixty (60) dﬁys of lodging the FCD. The
well shall be constrﬁcted and developed in accordance
with fhe criteria previocusly approved by EPA for those
wells already completed at the LTU point of compliance
and described in the report entitled, "A Report on

the Hydrogeologic Inveﬁtigation of the Land Treatuwent
Unit (LTU} at the Hudson 011 Refinery in Cushing,
Oklahoma,” February 1986, Beoring logs, well con-~
struction details, and records of development shall

be submitted to EPA and 0SDH within thirty (30) days

following well installatien. This report shall also
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include the quarterly samp]ing and analytic data
obtained to date at the existing LTU groundwater

monitoring wells,

Groundwater Monitoring Initiation. of Semi~Annual

Monitoring. Defendants shall implement a groundwater

monitoring program in compliance with the regulatory
requirements of 40 CFR 265 Subpart F, including (if
required) the implementation of a groundwater quality
assessment program. The first sampling event shall
take place within ten (10) days of development of

the additional well required in Section I[I.A.1. and
shall constitute the first semi-~annual sampling

event, The groundwater quality data previously

deve]oped under the requirements of the Partial Con-

sent Decree (PCD) shall be used as the initial

quarterly sampling data base for development of
backgrodnd data pool far statistical analysis of sub-
sequent sampling event data in accordance with 40

CFR 265.92. Any alteration of this manitaoring
program nmust be approveq_in advance by OSDH.

Well Construction Performance Evaluatijon, Defendants

shall install a stainliess steel control (OW-F
(control)} well immediately adjacent to well OW-F
near the North 0ily Water Pond {NOWP) and monitor

both wells identically until groundwater monitoring
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ceases under the criteria of Section I.E.7. of the
Work Plan. 1f, from three or more sampling eventis,
it is judged that well construction material effects

are larger than sampling and experimental variations

| observed by the QA/QC program using the Wiicoxon

Signed.Rank Test, or other appropriate stafisticai
test as approved by EPA, Defendants shall notifyAEPA
and OSDH within fifteen (15) days of receiﬁt of
analytic results which, after statistical evaluation,
demonstrate a significant difference, Within thirty
{30} days of notification, Defendaqts shall submit a

proposa?, with schedules, for maodifying the ground-

-water monitoring system at the LTU or provide justi-

fication that such modification is not necessary,.
After review of this proposal or justificatibn, 0SDH
shall specify in writing within thirty (30) days of
receipt of the proposal whét further action, if any,
is required. Defendants shall impliement the approved

revisions in accordance with approved schedules.

B, Unsaturated Zone Monitoring (UZH} at the LTU

1.

Soil Core Monitoring. Defendants shal} implement a

soil core monitoring program in conformance with the
report entitled “"The Land Treatment Unit Investigation
Part 1 - Historic Waste Application and Sail Survey,"

August 1986 and 40 CFR 265 Subpart M. The first
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sampling event shall be conducted within thirty (30)

days of lodging the FCD.

Soil Pore Liquid Monitoring. Defendants shall in-

stall twelve (12) Soil Pore Liquid (SPL} monitors
and implement a SPL monitoring program in conformance
with the report entitled “The Land Treatment Unit
Investigation Part 1 - Historic Waste App]icatidn :
and Soil Survey”, August 1986, and 40 CFR 265 Sub-
part M., At a minimum, one SPL monitor per uniform
aréa shall be of a pan fype designed to intercept
flow of immiscible liquids should it bé occuring;
the remaining SPL monitors shall be of a pan or
suction type.'_The first sampling event shall be
conducted within sixty (60) days of lodging the FCD.
UZM Report. Defendants shall submit to EPA and OSDH
a report of the results of the UZM program within
thirty (30) days of receipt of analytic results of
sémp]ing. (Subsequent analytic results shall be
maintained in the'operating record of the facility
and shall be submitted to EPA.and 0SBH or made
avaitable for inspection at the facility as required).
The report shall include an evaluation of the RCRA
regulatory status of the LTU Runoff Pond which
considers leachate migration.

EPA Review., Within thirty {(30) days of receipt of
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demonstrate that hazardous waste or hazardous con-
stituents are Teaching from the treatment zane or if
the LTY run of f ponrnd is deemed to he a regulated
unit. The treatment zone is that volume of scil
suitable for the effective treatment of hazardous
wastes immediately underlying the LTU and extending

no deeper than five (5) feet below land surface.

These amended C/PC plans, if required, shall be

submitted to EPA and OSDH within thirty (30) days of
receipt of analytic results of UZM sampling (coin-

cident with submission of the report required in

Section 11.B.3.).

3. C/PC Cost Estimate Revision. Defendants shall revise

its C/PC cost estimates as necessitated by C/PC plan i
revisiaons and shall submit the revised cost estimate |
to OSDH, for approval, coincident with the C/PC plan 1

revisions required by Sections II.C.I1. and 11.C,2,

ITI. SAMPLING AND ANALYTICAL METHODS _ '
A1l sampling and analytical activities required in the Work H
I

Plan shall be performed in accordance with the criteria l

described in EPA publication SW-B46, "Test Methods for the j

Evaluation of Solid Waste (Physical/ Chemical Methods)" or |
i

as desciribed in any subsequent revision of that publication

or other EPA-approved publication or guidance, nat superceded, :

'_{41 - | I
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()

IN THE UNITED STATES DISTRICT COURT FOR TEELED

WESTERN DISTRICT OF OKLAHOMA
0CT 25 1994

UNITED STATES OF AMERICA,
Plaintiff,

Ve No.

HUDSON REFINING CO., INC.,
HUDSON OIL CO., INC.,

Defendants.

ORDER FOR CLOSURE OF THE FINAL CONSENT DECREE

Came before the Court the motion of the Hudson Liquidating
Trust, on behalf of HUDSON REFINING CO., INC., and HUDSON OIL CO.,
INC., “defendants in the above-entitled and numbered cause,
requesting closure of the Final Consent Decree, and upon review of
the evidence, the Court is of the opinion that the motion should be
granted. It is therefore, f

ORDERED that the obligations under the Final Consent Decree
and its incorporated Work Plan are hereby satisfied and terminated,
thereby ‘releasing the Hudson Liquidating Trust, its trustee in
bankruptcy, Hudson Refining Co., Inc., and Hudson 0il Co., Inc.
from any further obligations thereunder.

DATED this 2% ‘day of October, 1994.

(i e QM*—\

WAYNE E! ALLEY
United States District Judge

ENTERED IN JUDGEMENT DOCKET ON

/0 D574

13/
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
V. CIVIL ACTION No. 84-2027W

HUDSON REFINING CO., INC., and
HUDSON OIL COMPANY, INC.,

Defendants.

Nt MmNt S N, N Nl N N N NS

SECOND AMENDED COMPLAINT

Plaintiff, the United States of America, at the request
of the Administrator of the United States Environmental Protection
Agency ("EPA"), alleges the following:

1. This is a civil action brought pursuant to Section
3008(a), (g), and (h) of the Resource Conservation and Recovery
Act of 1976, as amended, ("Act" or "RCRA") 42 U.S.C. §6928(a), (g),
and (h) for injunctive relief and civil penalties against Hudson
Refining Co., Inc, and Hudson 0il Cbmpany, Inc., for violations of
requirements of Subtitle C of the Act, 42 U.S.C. §§6921-6934.

2. This court hag jurisdiction over the subject matter
of this acﬁion pursuant to Section 3008 of the Act, 42 U.S.C.

§ 6928; and pursuant to 28 U.S.C. §§1331, 1345 and 1355. Venue is
proper in this District pursuant to 42 U:g.C. §6928 because the
violations occurred in the Western District of Oklahoma. Notice of
the commencement of this suit has been given to the Oklahoma State
Department of Heaith‘pursuant to Section 3008 (a)(2) of the Act, 42v

U.8.C. §6928(a) (2).

2,
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3. Defendants, Hudson Refining Co. Inc. and Hudson
0il Company, Inc. (collectively referred to hereinafter as
"Hudsoﬁ"), are Délaware and Kansas corporations respectively,
and own, owned and operated, at relevant times herein, a crude
0il refinery in Cushing, Oklahoma, which is the subject of this
action, On January 3, 1984, Hudson filed for reorganization
under Chapter 11 of the Bankruptcy Code (D. Kansas, No. 84-20003).
4. Defendants' refinery generated, at relevant times
herein, wastes designated as hazardous wastes under Section 3001
of the Act, 42 U.S.C. §6921 and under 40 C.F.R. §261.32, which
assigns an alpﬁanumerical code to each, that hereinafter are noted
parenthetically. Specifically, the wastes generated by Hudson
were: decanter tank car sludge from coking operations (XK087) and
the following petroleum refining wastes: dissolved air flotation
float (K048); slop oil emulsion solids (K049); heat exchanger bundle
cleaning sludge (K050); API Separator_sludge (KOS1); and tank
bottoms (K052). These hazardous wastes were disposed of by Hudson
on a 10 acre land treatment unit on defendants' property. Hudson
therefore was and is subject to Sections 3002-3005 of Subtitle C of

the Act, 42 U.S.C. §56922-6925, and the implementing regulations,

5. Under RCRA, the hazardous waste management program
initially is administered by the Administrator of the EPA. Pursuant
to Section 3006 of Subtitle C of RCRA, 42 U.5.C. §6926, the Adminis-
trator of EPA may authorize a State to administer the Subtitle C
RCRA program in lieu of‘the federal program when he deems the state

program to be substantially equivalént.
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6. The Administrator on January 14, 1981, December 13,
1982, and June 24, 1983, (46 Fed. Reg. 3207, 47 Fed. Reg. 5560 and
48 Fed. Reg. 28989) authorized the State of Oklahoma to carry out
a hazardous waste program in lieu of the Administrator's federal
program.

7. The Oklahoma Controlled Industrial Waste Disposal

Act, OKLA. STAT. tit. 63, §§ 1-2001, et seq. (West 1981) and the
Oklahoma Rules and Regulations for Industrial Waste Management
have, through the Administrator's authorization, become requirements
of the Subtitle C program of the Act, federally enforceable under
Section 3008 (a),(g) of the Act, 42 U.S.C. §6928 (a),(g).

8. During EPA's administration of the program in Oklahoma,
Hudson notified EPA, as required by Section 3010 of RCRA, 42 U.S.C.
§6930, that it was a generator of hazardous wastes and owned and
operated a land treatment facility for the storage and disposal of
hazardous waste. Hudson also filed a Part A pernit application for
its hazardous waste activities pursuant to Section 3005 of the Act,
42 U.S.C. §6925. The submission of the notificatioﬁ form and permit
application by Hudson, qualified Hudson for "interim status," under
Sectioﬁ 3005(e) of the Act, 42 U.S.C. 56925(e). Interim status
allows an existing facility to be treated as having been issued a
permit until such time as final administrative disposition of such
application is made.

9. After Oklahoma assumed aunthority to administer the
haiardous waste program, Hudson's interim status continued pursuant

to Rule 8.5.1 of the Oklahoma Rules and Regulations for Industrial
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Waste Management. Under Rule 8.5.1 of the Oklahoma Rules and
Regulations for Industrial Waste Management, Hudson is required
to maintain full compiiance with the interim status standards for
controlled industrial waste facilities under Chapter 7 of the
state regulations. Chapter 7 of the Oklahoma Rules and Regulations
for Industrial Waste Management requires, inter alia, that the
owner or operator of a controlled industrial waste facility [here-
inafter referred to as "facility"] comply with certain security,
ingpection, training, preparedness and prevention, and groundwater
monitoring requirements. The QOklahoma requiremenﬁs over time have
been recodified.

FIRST CLAIM FOR RELIEF

10. The United States realleges and incorporates by
reference herein the allegations of paragraphs 1 through 9.

11, Section 3008(a) of the Act, 42 U.S.C. §6928(a)},
provides that "...whenever on the basis of any information the
Administrator determines that any person.is in violation of any
requirement of Subtitle C," he may commence a civil action for
injumctive relief. Section 3008(g) of the Act provides for the
assessment of civil penalties not to exceed $25,000 per violation
for each day of violation of Subtitle C.

12. Hudson was and is in violation of the following
Oklahoma Rules and Regulations for Industrial Waste Management,
with respect to its land treatment facility:

(a) Rule 7.1.6 and parallel recodifications with associated

amendments {which incorporates by reference 40 C.F.R., §§265.90,
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265.91, 265.92 and 265.94) requires the owner or operator of a
facility to implement a groundwater monitoring program capable of
determining the facility's impact on the gquality of groundwater in
the uppermost aquifer underlying the facility. This groundwater
monitoring system must be capable of yielding samples for analysis
and must consist of at least one hydraulically upgradient and three
hydraulically downgradient wells. The defendants' existing ground-
water monitoring system is not capable of determining the impact on
the quality of groundwater in the uppermost aquifer underlying the
facility because the location of the uppermost aquifer has not
been determined and the existing monitoring wells are insufficient
in number and improperly placed.

(b) Rule 7.1.6 and parallel recodifications with associated
amendments [which incorporates by reference 40 C.F.R. §265.93]
requires the owner or operator of a facility to prepare an outline
of a groundwater quality assessment program capable of determining:
1) whether hazardous waste or hazardous waste constituents have
entered the groundwater; 2) the rate and extent of migration of
hazardous waste or hazardous waste constituents in the groundwater;
and 3) the concentrations of hazardous waste constituents in the
groundwater. The groundwater quality assessment outline submitted
by Hﬁdson on November 2, 1983, did not adequately address the
three areas identified above.

(¢c) Rule 7.2.2 and'parallel«recodifications with

associated amendments requires the owner or operator of a facility
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to contain all precipitation and runoff which may become contami-
nated with industrial waste, in a manner to prevent degradation of
ground or surface waters., The diking constructed by Hudson around
its land treatment facility is inadequate to contain precipitation
and runoff. Portions of the dikes have been breached and eroded.

(d) Rule 7.1.6 [which Incorporates by reference 40 C.F.R,
§265.278] and Rule 7.12 with parallel recodifications and
associated amendments require the owner or operator of a land
treatment facility to prepare and implement an unsaturated zone
monitoring plan which is designed to: (1) detect the vertical
migration of hazardous waste and hazardous waste constituents under
the active portion of the land treatment facility, and (2) provide
information on the background concentrations of the hazardous waste
constituents in similar but untreated soils. Hudson prepared an
unsaturated zone monitoring plan, but has not implemented it,

(e) Rule 7.1.6 and parallel recodifications with associated
amendments [which Incorporates by reference 40 C.F.R. §265.13]
requires the owner or operator of a facility to obtain a detailed
chemical and physical analysis of a representative sample of the
waste, prior to treating, storing, or disposing of such waste, and
set forth in a waste analysis plan the procedures to be used in
obtaining such data. The waste analysis plan submitted by Hudson
was inadequate inasmuch as: (1) the plan was not updated to reflect
the scope of wastes disposed of; (2) the plan did not indicate the

preservatives to be used in the sampling and analysis; (3) the
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plan did not specify the sampling methods; and (4) the plan did
not address the sampling and analysis of the waste entering the
land farm run-off pond.

(£) Rule 2.11 and Rule 7.1.6 [which incorporates by
reference 40 C.F.R. §265.37 and 265.52(c)] and parallel recodifi-
cations with associated amendments requires the owner or operator
of a facility to obtain agreements with state emergency response
teams and emergency response contractors in order to coordinate
emergency services in the event of an emergency. Such arrange-
nents must be detailed in a contingency plan. Hudson's contingency
_plan did not describe the arrangements made with appropriate
emergency response teams and emergency response contractors.

(g) Rule 2,11 and Rule 7.1.6 [which incorporates by
reference 40 C,F.R. §§265.112, 265.115, 265.280] and parallel
recodifications with associated amendments require the owner or
operator of a facility to have a closure plan, This closure plan,
inter alia, must include: an estimate of the maximum inventofy of
wastes in storage and in treatment, and an estimate of the
expected year of closure., The plan submitted by Hudson failed to
include the items listed above.

(h) Rule 7.1.6 and parallel recodifications with associ-
ated amendments [which incorporates by reference 40 C.F.R.
§265.144] requires the owner or operator of a disposal facility to
submit an estimate of the aﬁnual cost of post-closure monitoring

and maintenance of the facility. The post-closure cost estimate
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submitted by Hudson was inadequate in that did not reflect the
costs of maintenance of the run-off control system or the costs of
soil monitoring.

(i) Rule 7.1.6 [which incorporates by reference 40 C.F.R.
§§265.143, 265.145] and Rule 7.1.9.2.1 and parallel recodifications
with associated amendments require the owner of a facility to demon-
strate financial responsibility for the facility by establishing
financial mechanisms to assure the closure of the facility, and the
post-closure maintenance and monitoring of the facility. Hudson
has failed to demonstrate financial responsibility for the facility
by failing to establish financial mechanisms to assure the proper
closure and post-closure maintenance and monitoring of the facility.

(3) Rule 7.1.6 [which incorporates by reference 40 C.F.R,
§265.147] and Rule 7.1.9.1.1 and parallel recodifications with
associated amendments require the owner of a facility to secure and
maintain environmental impairment liability insurance for claims
arising from injuries to other parties. Such insurance shall
include coverage for bodily injury or damage to property of others
on, below, or above the surface resulting.from the release of
controlled industrial wastes. Hudson has failed to secure or
maintain any environmental impairment liability insurance,

| 13. Hudson has violated and continues to violate the
Oklahoma Rules and Regulations for Industrial Waste Management
which are requirements of Subtitle C of RCRA. Hudson is subject

to civil penalties and injunctive relief.
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14. Unless restrained the defendants will continue to

violate the Oklahoma Rules and Regulations for Industrial Waste
Management and the requirements of Subtitle C of RCRA,

SECOND CLAIM FOR RELIEF

15. The United States realleges and incorporates by
reference herein the allegations of paragraphs 1 through 9.

16. Section 3005(a) of RCRA, 42 U.S.C. § 6925(a)
generally provides that the treatment, storage, or disposal of
hazardous wastes except in accordance with a permit is prohibited.
Pursuant to Section 3005(e) of RCRA facilities which notified EPA
of their existence and applied for a permit before November 19,
1980 are treated as permitted facilities,

17. 1In the notification filed by Hudson pursuant to
Section 3010 of RCRA, 42 U.S.C. § 6930 and Part A permit appli-
cation pursuant to Section 3005 of the Act, Hudson qualified for
interim status pursuant to 3005(e) for only those waste activities
listed in its Part A application. Any waste activity not so
identified did not receive interim status.

18. 1In its application, Hudson identified only the land
treatment facllity and storage tanks as hazardous waste facilities.
In addition to these units Hudson has maintained a surface impound-
ment which collects precipitation run-off and hazardous waste
leachate from the land treatment facility,

19. A hazardous waste surface impoundment is a facility
for which a permit is required under Section 3005(a), and 40 C.F.R.

Part 265.
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20. Hudson's failure to identify the surface impound-
ment as a hazardous waste facility in its application constitutes
a violation of Section 3005(a) of RCRA, 42 U.S.C. § 6925(a).

21. Pursuant to Section 1-2009.1 of the Oklahoma
Controlled Industrial Waste Disposal Act ("OCIWDA"), the equivalent
of Section 3005(a) of RCRA, and Sections 7.5.1 and 8.5.1 of the
Oklahoma Rules and Regulations; the treatment, storage, and
disposal of hazardous waste without a permit is prohibited.

As with the federal scheme, facilities in existence on
November 19, 1980 can continue to operate under interim status
if they comply with the notice requirements and file a complete
Part A permit application.

22. Hudson failed to file a Part A permit application
with the State of Oklahoma for its hazardous waste surface
impoundment.

23. Hudson's storage of hazardous waste in a surface
impoundment without a permit constitutes a violation of Section
1.2009.1 of OCIWDA, and Sections 7.5.1, and 8.5.1 of the Oklahoma
Rules and Regulations.

24. Hudson also maintained an API separator to separate
oil, solids, and water at its refinery which qualifies as a
hazardous waste storage facility pursuant to 7.1.6, for which a
permit is required under 8.5.1.

25. Hudson failed to revise its Part A pemit applica-

ation to include the API separator as a hazardous waste storage
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facility in violation of 1.2009.1 of OCIWDA, and Section 8.4.15

of the Oklahoma Rules and Regulations.

THIRD CLAIM FOR RELIEF

26. The United States realleges and incorporates by
reference herein the allegations of paragraphs 1 through 9,
27. Section 3008(h) of RCRA, 42 U.S.C. § 6928(h),

provides as follows:

(h) Interim Status Corrective Action Orders -
(1) Whenever on the basis of any information
the Administrator determines that there is or
has been a release of hazardous waste into the
environment from a facility authorized to
operate under Section 3005(e) of this subtitle,
the Administrator may issue an order requiring
corrective action or such other response measure
as he deems necessary to protect human health
or the environment of the Administrator may
commence a civil action in the United States
district court in the district in which the
facility is located for appropriate relief,
including a temporary or permanent injunction.

28. The Administrator's functions with respect to the
determination under 3008(h) have been delegated to the Regional

Administrator of the Environmental Protection Agency on April 16,

1985.

29. The Regional Administrator has determined that
the Hudson facility is a hazardous waste facility authorized to
operate under Section 3005(e) of RCRA, and that there are or have
been releases into the environment of arsenic, barium, cadmium,
chromium, lead, mercury, nickel, benz(a)anthracene, benz(a)pyrene,

benzo(b) fluroanthane, and chrysene.
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30. Such substances are listed in Appendix VIII, of 40
C.F.R. Part 261 and are hazardous wastes within the meaning of
Section 3008(h) and 1004(5) of RCRA.

31. The releases of hazardous wastes have contaminated
the soil throughout the site, and becauée of subsurface conditions
at the facility, such wastes are likely to migrate to the ground-
water and surface water.

32. Unless enjoined by this court, the release of
hazardous wastes at the Hudson facility will continue.

PRAYER FOR RELIEF

WHEREFORE, the plaintiff, the United States of America,
respectfully prays this Court for:

1. An injunction requiring defendants to comply with
the Okiahoma Controlled Industrial Waste Disposal Act and the
Oklahoma Rules and Regulations for Industrial Waste Management
at its oil refinery in Cushing, Oklahoma;

2. An injunction requiring the defendants to:

(a) excavate, in so far as possible, the soil contaminated
by releases of hazardous wastes, Such excavation, and subsequent
treatment or disposal, shall be pursuant to a plan submitted to
the plaintiff for approval. The plan, which shall include a time-
table for completion of activities, is to be submitted within sixty
days of the issuance of an injunctibn by this Court;

(b) investigate and monitor the impact of reieases of
hazardous wastes to the surface water and to the grbundwater.

Such investigation and monitoring shall be pursuant to a plan which
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shall first be submitted to the plaintiff for approval. The plan,
which shall include a timetable for completion of the activities,
is to be submitted within sixty days of an injunction by this
-Court; and

(¢) undertake any other corrective or other response
measures deemed necessary to protect human health or the environ-
ment.,

3. Judgment imposing upon the defendants civil penalties
in the amowunt not to exceed $25,000 per day per violation of
3005(a) of RCRA, the Oklahoma Controlled Industrial Waste Disposal
Act and the Oklahoma State Rules and Regulations for Industrial
Waste Management, provided that collection of such judgment shall
be subject to the bankruptcy proceeding;

4. Judgment awarding plaintiff the costs of this action;
and

5. Such other and further relief as this court may deem

appropriate,

Respectfully submit

. HENRY ICHT, II
Assfstant Attorney Generdl
IL.and and Natural Resources Division
U.S5. Department of Justice
Washington, D. C. 20530

WILLIAM S. PRICE
United States Attdimey _

AC POV

,éEfEEQEE United States Attorney
4434 U.5, Courthouse -
Oklahoma City, Oklahoma 73102
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RUTHANN McQUADE, ;TTORNEY

Environmental Enforcement Section
Land and Natural Resources Division
U.S. Department of Justice

10th & Pennsylvania Avenue, N.W,
Washington, D, C. 20530

OF COUNSEL:

CARLA S. NELSON

Office of Regional Counsel

U.S. Environmental Protection
Agency, Region VI

1201 Elm Street

Dallas, Texas 75270

STEVE BOTTS

Office of Enforcement and Compliance
Monitoring

U.S. Environmental Protection Agency

401 M Street, S.W.

Washington, D.GC. 20460
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CERTIFICATE OF SERVICE

This is to certify that on the ;ZgﬂPday of June,
1985, a true and correct copy of the foregoing United States
Motion to Add Hudson 0il, Memorandum in Support thereof, and
Second Amended Complaint, was served by Federal Express on
Joseph F. Guida, Gardere and Wynne, 1500 Diamond Shamrock Tower,
Dallas, Texas 75201, and upon William G. Cunningham, Cunningham
and Johnson, 3000 Turner Drive, Suite 508, Del City, Oklahoma

73115 by United States mail, postage prepaid.

U
RUTH A. McQUADE, ATTORNEY
Environmental Enforcement Section
U.S. Department of Justice
Washington, D.C. 20530
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WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

)
. )
“Plaintiff, )

v, -

HUDSON REFINING CO., INC., )
HUDSON OIL CO., ING., 3
)

)

" Defendants.

PARTIAL CONSENT DECREE

WHEREAS, a Complaint was filed on August 8,

amended on June-A,v1985,-ane‘Auguet 14, 1985, by authority of cthe -

DOCKETED - || ¢

UNITED STATES DISTRICT "‘COURT MAY 1- 1988

BERT U, DEHNIS g )
RE/U. S, PISTRICT CUR
_ ' {A/
L D g
- DEPUTY x

CIVIL ACTION NO. 84-2027-A

1984, as

~ Attorney Geneial of the United States and at the request of the

. ' R E] . .
*Administrator of the u.S. Environmental Protection Agency ("EPA")

agalnst Defendants Hudson Refinlng Co., Inc. and Hudson 0i1l Company,:

]
Inc. with respect to. a crude oil reflnery in Cushlng, Oklahoma,

which is the subject of - thls actlon,

WHEREAS the complalnt 1n1tlat1ng this action was brought

pursuant 'to section 3008(a) and (g) of the Resource Conservation

and Recovery Act of 1976, as amended ("RCRA"), 42 U.S.C. §§6928(a)

and (g). The Amended Complaints were filed_pursuant to the authority

of section 3008(a), (g) and (h) of RCRA, as further amended by the

Hazardous and Solid Waste Amendments of 1984 ("HSWA") ; .

WHEREAS, pursuant to the authority of section 3008(a) and

(g) of.RCRA, the Complaint as amended seeks the imposition of injunc-

tiQe relief and civil penalties for past violations of the Oklahoma-
Controlled Industrial Waste Disposal Act ("OCIWDA"), Okla.-Stat.
Ann, Title 63, §§1-2001, et seq. (West 1984) and the Oklahoma Rules

and Regulafions for Industrial Waste Management ("Oklahoma Rules"),

7



Case 5:15-cv-00683-L Document 1-4 Filed 06/23/15 Page 3 of 33

as well as injunctive rellef under sectlon 3008(h) of RCRA 42
u. S C. §6928(h) Pursuant to section 3006 of RCRA, 42 u.s.c.
§6926, the Administrator of EPA has authorized the State of Oklahoma
- . to administer the RCRA Subtitle C program in lieu of the federal
program,'thereby making the OCIWDA and the Oklahpma'Rules require-~
‘ments of the-Sdbtitle C program and federally enforceable,nursuant to
section 3008(a) and (g) of RCRA, 42 U.S.C. -§6928(h);‘ C
WHEREAS, Defendantg in this action~have denied all of tne
allegations in said Complaint on benalf of said Defendants;
| ' WHEREAS, the parties, by their respective attorneys,
consent without trial or adJudicatlon and without any admission as
to llﬁbllity for any purpose, to the following judgnment resolvxng,
as detailed in section XVIII-of thia decree, Plalnthf's claim for
anuncthE relief and for civil penalties sought in Plaintlff‘
flrst and second claims for relief of its Second Anended Complaint
putsuant to section 3008(a) and (g) . of RCRA, 42 U.S.C. §6928(a) and
(g) and resolving in part, as addressed herein, Plaintiff's third
claim for relief brought pursuant.to section 3008(h) of_RCRA, 42
U.S.C. §6928(h); " o ‘
o WHEREAS, the parties to this Partial Consent Decree
consent to the entry thereof;
‘ NOW T.HER}:_?FORE IT IS ORDERED ADJUDGED,
AND DECREED TdAT
L.
JURISDICTION

This Court has jurisdiction over the subject matter

herein and the parties to this action.




Case 5:15-cv-00683-L Document 1-4 Filed 06/23/15 Page 4 of 33

-3~

II. .
PARTIES BOUND AND NOTICE OF TRANSFER

The provisions of this Partial Cdnsent‘Decree shall app;y.
to énd be bipding.upbn'the panties'to this action, its pfficebs,”
diﬁectbrs{-employees,'succeséors, assigns, and all persons, firmé;

' entities and corporations in éﬁtive concert with them. The
undérsigned‘repfesentacive-of each party to thiﬁ Partial Consent
Decree cepﬁifies that he onr sheAis fu}ly authorized by the part&
whom he or shg_repvesents to enter into the terms and éonditions of

" this Partial Consent Decree and to execute and td legally bind that
. party to 1t. ,. _A | |
| -ﬁefenddﬁts shall'nqéify EPA and the Oklahoma State
Department offHéalth (OSDH) .in the manner specified in _
Oklahoma Rule 8.7.5.6.5. (40 C.F.R; §270.72(d)), prior to the
conveyance of.title, easement, or other interest, including a
1éasehold interest, in Defehdants'.refinevy located in Cushing,
Oklahoma; 90. days prlor tq any éubh conveyance; Defendants agree'
to include»in any such conveyance a provision for the oohtinuation
by Defendants or Defeﬁdants' designee of all activities.aﬁd
agreements included in this Partial Consent Decree and addendun.

ITT.
. DEFINITIONS

Whenever the following terms are used in this Partial

Consent Decree and the addendum thereto, the definitions specified

hereinafter shall apply:
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"Dgfendanté" means .the defendanfs'to this adtion, HUdson, -
Réfining Company, Inc. and . Hudson O1il Company, Iné, by ana thro@gh'.
the Trustee in Bankruptcy;' | o .

"HSWA" means . the Hazardous and Solid WasteiAmendmeﬁts.of
1984, Public Law 98-616,

"Land treatment unit" means tﬁe lO.TRacre tract of land
in thé norph#estern portion of‘Hﬁdsqn Refininghcompany, Inc.'s '
petroleum refinery, which.haé been used f&n land treatment of .. 
hazardous'petroleum periﬂing wastes; o | '

"OCIWDAﬁ,means the Oklahoﬁa COntrolled Industrial Waste
Disposal Act, Okla. Stat. Ann. Title 63, §§ 1-200L, et seq. (West
1984) ; - | |

"Oklahoma Rules” means. the Oklahoma Rules and Regulétiéns
for IndustrialIWaste‘Ménagémént; | _ '

"OSDH" means the Oklahoma State Depgftmeﬂt of Health;

"Parties" mean the United Staﬁes and the Defendants;

"Plaintiff" means the United States of America, 1ts
aéencies‘and departments and;all dther entitlies ;n ppivity'with,same;

"RCRA" means the Resouéce Conservation and Recovery Act,'

as amended, 42 U.S.C. $6901 et seq;
"Tprustee in Bankruptey" meansvthe Trustee 1n Bankruptcy

for Hudson Refining Company,"lnc. and Hudson 011 Company, Inc.;

"USEPA" means the United States Environmental Protection

Agency;
"Work Plan" means the description and schedule of activit;eé

attached hereto as an addendum to this Partial Consent Decree

and fully iﬁcorporated herein,
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1v.
PENALTY
A judgment shall be entered in the amount of $280,000 as
satisfaction for penalties prqposed.for past violations oE.CCIWbA
and the Oklahoma Rules alleged~in Plaintiff's firsﬁ and second
claims for relief in its Second Aﬁénded Complaiht filed pursuant to
.section 3008(a) and (g) of RCRA,'42 U.s.c. §5928(a5-and (g).A The
judgment'shall be satisfied by the payment of a certified or cashier's -
check in the amount of $100,000‘§ade payable to the "Treasurer of,
the United States" to be déPOSited with the Court at the time that
this Partial Consent Decfee.is lo?ged. Tﬁe'certified or caéhier'é
check shall be tendered to the Unitedetétes Attorney for‘the‘
Western District of Oklahoma at the time that the Partial Conseﬁé
Decree 1is entered by the Codrt. |
| . V.
COMPLIANCE WITH OKLAHOMA RULES

A. Deféndants shall within sikty (60) days of the entry
of this_Pértial Consent Decree submit'the following documents
_concerning the land treatment.unit‘to-the Oklahoma State Department
of Health in accordance with applicable OSDH rules:
1, Waste Analysis Plan
2. Contingency Plan
3. Closure/Post-Closure Plan
4, Oﬁtline of Groundwater Quality Assessment Program'
‘Ihose plans shall be modified to inciude any. regulated units sub-
sequently identified through performance of the attached work plan.
B. Defendants shall perform'the'following activities:

install a groundwater monitoring system around the land treatment

unit; implement an unsaturated zone monitoring plan; and conduct
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other analytlcal work in accordance with the rerms and schedule
of the work plan attached hereto as an addendum to this- decree and
incorporated by reference as is fully set forth herein. '

C. 1. Within flfteen (15) days of the lodging of this
Partial Consent Decree, Defendants shall establish a closure/
post—closure trust fund for the land treatment unit and for- addztlonal
units subject to regulation which may later be identified in accordance_:
. mith the work pian attached-hereto as an addendum. . Tﬁis'closure/postJ |
closure trust fund shall be funded at an initial level of $100, 000.. oo
The Defendants are authorlzed to use the existlng closure/post-
'closure fund established for the Hudson Refining Company, Inc. land
tréatment unit for ‘this purpose. . : : _ } N

2, Within sixty (60) days of the ‘entry of this Partial
Consent Decree, Defendants shall submit for approval to the
. Oklahoma State Department of Health, a revised cloeure/post-closure 
cost estimate for the land treatment unit, and any other regulated
hazardous waste management units'which may have been identified by~
that timé through performance of .the work nlan, to the Oklahoma
State Department of Health. Within thirty (30) days of receipt of
notification of OSDH approval, the closure/post-closure trust fund
.,shall be increased to one-third (1/3) of the revised clOsure/post-
closure cost estimate, if that amount exceeds $100,000.00.
Subsequent‘annnai payments toward the balance of the estimece will
be maoe in equal amounts over a time period of seven (7) years;
provided that, L{f the time required for permit issuance is less

than two (2) years, the annual payment schedule will be modtfied to
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coincide With the permit term, as requlred in appllcable Oklahoma -
Rules and; provided further, in the event a dlspute arises as to
the appropriate amount of the closure/post-closure fund, ‘Defendants
agree to pay into the fund one-third (1/3) of their estimated costs -
pending resolution of the.issue. | | A

In the event that any regulated hazardous ﬁaste menagenenr
units are Ldentlfled through performance of the work plan followxng
submission of the rev18ed closure/post-closure cost estlmate the'
fund and subsequent annual payments shall be adjusted according to
the method prescribed in 40 C.F.R. 265.143(&)(5) and 40 C.F.R.
265.145(a) (5) as incorporated unéer Oklahoma Rules, subject to.the,

time. periods stated 1n this provrsion.

D. The terms of this PartLal Consent Decree do not require

Defendants to permit ‘the land treatment unit or any regulated unit
identified through performance of the work plan.
A.VVI’.ﬂ .
'SITE_INVESTIGATION

Defendants shall perform the ac;ivities'enumerated'in the
work plan artached as an addendum to this Partial Consent Decree
in the manner described and within the time limitations indicated
therein. Defendants shall immediately notify Plaintiff, in writing,
of any deviation from the terms or schedule of - the work plan, "That
-ndrification-shall'include a-deCaileq explanation of any such

deviation including the date or dates of same, the reasons therefor,

~and a proposal to correct or mitigate, as appropriate, such deviation,

except insofar as such deviation is a force majeure event covered

under Section XIII of this Partial Consent Decreer

In the event a dispute arises over whether further

sampling, teeting, or analysis is required by the terms of the work
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plan, EPA's dete-AinétLon that such testing, sanpling, or anélysis
is needed .shall be binding unless befendgnts invoke the disputei  ‘
' résolution procedures set forth in section XIV of this Parﬁial i

Consent Decree, . | '

VII.

ESCROW ACCQUNT
No later than 10 days following the lodging of tﬁis.
Partial Consent Decree, Defendants shall establish an intereqtb:
bearing escrow.aééount‘inzthe amount of $450,000. Thé parties
agree that the trustee in bankruptcy for Hudson Refining Cs., Iné.;v
anleudspn 0il Company, Ihé. shall act as trustee of thg'escrow 4
acgﬁunt.. It is the inﬁent ofAthe parties that the escrow account
shall be established for the sole purpose of ensuring the avail- .
ability oflfunds fbr the payment of activities oﬁclined'in the
attached work plan. Héwever; the amount in the escrdy accdun;
‘éhall in no way limit Defendants’ reséonsibility,to.pay.all coéts-
_nédessary to comélete all activities in ;he work pl;n. o
‘ VIII:
SITE ACCESS

Until the termination of the provisions of this Partial
.Coﬁsent Decree, EPA and its émployeés and authorized agents andv
OSDH and its employees and authorized agents shall have authority
to'eﬁtep the facility covered by this decree at reasonable times
for the purposes of monitoring compliance with the terms of ﬁhis
Partial Consent Deéree and verifying_any data or infofmation
submitted to EPA-or OSDH in accordance with the terms of tﬁis
"deéree. This provision in.no way limits any right of entry available

to Plaintiff pursuant to applicable federal or state laws, regulations

or permits,
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IX.

MONTHLY REPORTING

Defendants shall sgbmit monthly progféss reports.to EPA

to be post-marked no later than the last Friday of each month
be’ginning‘wit‘h the month following the lodging of this Partial
Consent Décree. Those monthly reports shall describe the performance.
of activitieslootlined in the ottaohed work plan and include a

N Justification for any deviation from the methodology or manner of
1nvestigating, testing, or sampling outlined 1n the -plan. Defendants;
shal; retain all records and documents relating to the performanco

of activities inciﬁded in the work plan,‘including any raw monitoriné
data; for a period of five (5) years. Defeﬁdants shall make available
to EPA and QSDH all information ond data which underly Ehe.veporbs and -
other documents requlired to be opoduced under theé work plan,

‘ | X.
INFORMATION REQUEST

A.' No later than thirty (30) days following the lodging
of this Partial Consent Decree Defendants shall provide full and
lcomplete responses to the following information requestéd:

_ 1. A1l information related to potential spllls, overflows,
leaks, eQidence of 1eachatebm1gration, or other releases of'hazardous'
 waste or hazardous waste constituents;into the environment (air,
Vsqrface waterp, gﬁoundwatér,-soil surface, unsaturated or saturated
'solls), .including the date, location of release, source'of release,
any samplng, testing, or analysés.cohdUCted of the source of releasé
or of the release itéelf, and éoy response-action_takenf

2. In ald of the lnvestigation of releases, information
known to Defendants of past disposal of solid wastes in soltd

waste management units at its facllity including:
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(a) Dpate(s) of such disposal;
(b) Deséription and quantity of wastes disposed; and
(¢) Description of solid waste managemént uﬁit(h)

- including type of unit, period of operation,
dimensions of unit, description of liners, if
any, and how unit was closed. -

B. As used in this section, "information" means data,
records, 6r documents, as well as facts within the knowledge of
De fendants' empioyees. Defendants shall identify withlreasonabler
. gpecificity the documents that are regponsive to the iﬁformatioﬁ
requested in this section. Defendants shall certify that the infor-
mation provided under this section is complete and accurapé.

C. Defendants shall -provide the information requested in
‘this section subject to applicabie privileges,.and any assertion pfw o
privilegé By Defendants shall includé a designation of the specific .
pfi&ilege,aséerted, shall adequétély establish the basis for the
privilege, and shall identify the specific bbftion of the request
that is-allegea to be privileged material. |

D. Any dispute fegarding information sought, including épf.
assertion of privilege, shall be goverﬁed by thé aispute-resolutionAl
procedures specified in section XIV of this Partial Consént~pecree.

' XI.
MAINTENANCE OF ESTATE_FUNDS

. Thé Defendants shall maintain -a minimum balange of
$1,000,000.00 in the cash funds of the estate above and beyond
any amounts committed to or segregated for any other parties or -

. purposes, The purpose of such balance: is to provide a source of

funding for any expenditure associated with corrective action
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pursuant to Plaintiff's claimg under 42 U.S.C. §6928(h) and subject
; to all claims and defenses assertable by Defendants. This EalanceT-'
shall ‘be maintained until thirty (30) days after a final consent
decree ie-ehtered, or thirty (30) days after a final judgment has
‘been‘rendered on all issues not addressed by this Partial Consent
Decree, or until such,time as Ehe Pa;ties agree otherwise. Thisl
cash belance shall be refleceed in the line item monthly accounting

reports of the estate.

XII.

COMPLIANCE RESPONSIBILITY
‘.A. Beginning with the lodging ef this Partial Consent
~ Decree, Defendants 'shall comply with all appllcable prOVleons of-
RCRA and the federally authorxzed Oklahoma Hazardous Waste:- Management .
Program as set_ferth in QCIWDA ;nd the Oklahoma Rules, subject to -
the limitations, defenses, and schedules set forth herein.
. B, Defendants shall, wiqhin ninety (90) days of lodging‘e'
of this Partial Consent Decfee;'qonduct sawpling of selected surface 2
impoundments as follows: . | :
1. Surface impoundments EO be sampled:
a, Aeration laéoon -
b. Blopond immediately east of the
aeration lagoon and in direct hydraulic
communication with the aeration lagoon
(Bipond No. 1)

¢. Biopond immediately preceeding'the
NPDES discharge point (Biopond No. 6)

d. WNorth Oily Water Pond

e. South 0Oily Water Pond
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.2.' Sampling locations within each surface
impoundment

‘a. Sludge/sediment of each surface
impoundment. listed above in’
accerdance with the sampling
procedures -detailed in paragraph
V.A.l. of the attached work plan.

b, Standing liquids
Two (2) grab samples, one (l) each
from the influent and effluent
portions of each surface impoundment
listed above.

3. Parameters to be analyzed
a, Ignitability. (standing liquids only)

b, Total metals (As, Ba, Cd, Cr, Hg,
. Pb, Se, Ag) (aLl samples)

c. EP Toxic metals (same metals listed
above, all samples),

c. Thé'Parties agree that the entry of the Partial
Consent Decreé'will not interfere with the OSDH‘and EPA Pért B
permitting pfocésses or. any other applicable regulatory requirements,
exéept.insofar as the proviéions of sectioms V-and VI provide
otherwise, and provided that nothing in this agreement shall limit
.the right of the Defendants to utilize any data, reports, or other -
materials developed in connectiontwith this Partia1>Consent Decree
for purposes of compliaﬁce with any applicable Part B permittiné
requirements. » | .

. XIL1,
" FORCE MAJEURE

Defendants' compliance with one or more of the provisions
of this Partial Consent Decree may be excused only to the extent .

and for the duration that noncompliance is caused by a "force
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majeure" event.b For purposes of this Partial Gonseﬁt Decree,
"force majeure" is défined as. an event that is caused byvan-Act of .
God, labor strike or work stoppage, or other cfrcumstance beyond '~'
' the Defendants' control that éould not have been prevented by -due
diligence, and that makes substantial compliance with the.applicéble ‘
provision or provisions of this decree impossible. ‘ '
I1f Defendants anticipate an inability to comply with an}
".of the provisions of this decreé due to a "force majeure” event,
Defendants shall immediately notify Plaintiff in writing of the
. nature, éauSe and anticipated length of the delay and all steps
which Defendants have taken and will take, with a schedule for
their implementatiqn, to avoid or_minimiZe_the delay. Failpfe to
pfovide this written notice constitutes a waiver of Defendants':
right to inone fhe provisions of £5i3~section és é'basis for delay‘
of pérformance undér.this Partial Consent Decree. If the parties.
‘agree that the deldy was attributable to a "force majeure" event,
the parﬁies may, by written agreémént, stipulate to an.extension'
‘to the relevant performanceé schedule by a period not to exceed the
actual duration of the delay.
"1£ the parties do not agree that the delay was ceiused by ..
a "force ﬁajeure" event, or are unable to agree on a stipulated
extension.of time, and should Defendants choose not to follow
Plaintiff's position on the matter, Defendants shall invoke the
dispute resolution procedures included in section XIV of cthis
Paftial Consent Decree. In submitting the matter to'the.Court, .
Defendants shall havé the burden-of prdviné that the delay was
attributable to a "force majeure" event, that Defendants have
exercised due diligence in minimizing the delay, and that, as a

result of the delay, a particular extension period is appropriate.
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Xiv.
DISPUTE RESOLUTION

In the event ﬁhat~tﬁe'parties cannot resolve any dispute,
then the interpreta;ion advanced by the United States shali be
consldered binding>uniess Defendants invoke the dispute resolution = -
provisions of this section. |

Any dispute which arises with respect to the meaning or
application of this'Partiai Consent Decree or the addendum hereto
shall in the first instance be. the suﬁject of informal negotiations
between the partiés. Such period of informal negotiations'shail
not -extend beyond thirty (30) days, unless the parties agree

otherwise.

At the termlnacion of unsuccessful Lnformal negotiations,
should Defendants choose not to follow Plaintlff's position, the
Defendants shall file with the Court a petxtlon which shall describe
the nature of the dispute and 1nclude a proposal for its resolution.
The Unlted States sha11 then have twenty (20) days to respond~tc.
ﬁhe petifiop. Iﬁ any such dispute, Defendants shall have the
burden of proof. | ' |

Where Defendants invoke the dispute provisions of this
section. they shall not be subject to sancciohs'for noncomplianceé
with the Plaintiff'é determination on the matter in dispute pending
‘the Court's ruling.

| XV,
RETENIION.OF ENFORCEMENT RIGHTS

A. Except as specifically provided'herein, Plaintiff does
not waive any rights or remedies available to the United States for
any violation by Defendants of federal or state laws, regulations,

or permitting conditions following the lodging of this decree.
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‘ B. Plaintiff specificaily retains the right to bring an
action pursuant to éection-3008(a).of RCRA, as amended, 42:U,S.C.
1§6928 (a) for violations of section 3005(a) of RCRA, 42 U.S.C.
§6925(a) , .and applicable regulations, resultiﬁg ffom any failure by
" Defendants to‘cebtify compliance with finéncial reéponéibility
requirements pursuant to ségtion 3005(e) (2)(B) of RCRA, 42 U.S.C.
§6925(e) (2) (B). Defendapts.retain all defenses to any such action. .
| XV1. |
COSTS
Each panpy shall bear its own costs and éttorneys' fees .
- in the action covered. by this Partial Consent Decree.
| XVIL.
MODIFICATION

.Ekcept as provided for herein, there shalL be no
modifications of this Partial Consent Decree without written
appro&al,of all parties to this decree or further order of this

Court, -

XVIII.

EFFECT OF SETTLEMENT
A. This Partial Consent Decree represents & complete
settlement of the claims'for civil penalties alleged in Count I,
and for injunctive’relief alleged in paragraphs 10, L1, 12(a)-(i), -
13, and 14 of Count I of Plaintiff's Second Amended Complaint, The
Partial Consent Decree represents é complete settlement of tﬁe
claims alleged in Count II of Plaintiff's Second Ameﬁded Complaint,
Without any admission of liability, Defendants hereby
fagree to waive all defenses whicﬂ have been raised to the claims

listed above of Counts I and II of Plaintiff's Second Amended

Complaint.
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B. Except AS'pfovided in this paragraph,'thé*pérﬁies
hereby specifically reserve all claims and defenses with respect:to
any Qnd'all 1iébility-relating to the claims contained in Count III
of Plaintiff's Second Amendéd Complaint. Nothing'iﬁ this Paré;al
Consént Decree shall be construed to settlé any part of the claims
included in Count III or the feliéf sought by Plaintiff in conﬁectio§ 
with Count III, eXceét that the performance of the activities agfeed
to in the work plan attached hereto as an addeﬁdum to this -decree,
to be conductéd in the manner prescribed by that plan, constitutes
a full and complete settlement of Plaintiff's claim for relief in
Count III for a site investigation pursuant ‘to 42 U.S.C, §6928(h).

C. The Plalntlff and Defendants agree that the investi-
_gative work described in the atcached work plan, if properly per-
formed, as set forth hereln, constitutes an investigation -of releases
or potéﬁtial releases. to .the -enviromment which is fuily-cdnsistenc

with Plaintiff's claimed“authoricy'under‘42 U.S.C. §6928(h).
| X1X. -
USE OF DECREE

It is the. intention of the Plaintiff and Defendants that
this Parfial Consent Decree Shall not be admissable in any jﬁdicial
or administrative proceeding, with the exception of the-followingzi
this proceeding and any proceeding to enforce this decree; aﬁy
other -proceeding between the parties addressing issues raised by
Plaintiff's Second Amended Complaint that have not been addréésed
by this Partial Consent Decree; any future enforcement proceeding

between the parties; any judicial or administrative proceeding
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between the befendants and tﬁeir insurance companies éonCerning'che-
'obligatioﬁ of the ‘insurance éompany to cover liabilities incurred
by the Défendants in connection with, of as a résulﬁ of, this
Partial Consent Decree; or aﬁy proceeding through wﬁich Defendants
seek to obtain contribution or indemnification for?any costs to
which the Defendants may be subjéct for investigatdry or 6;her

corrective action work,

XX.
NOTICE REQUIREMENTS

‘ The parfies ackno&ledge¢;hat final approval by the Uni;ed
States and tﬁe entry of this decree are subject to the notice
requixements of. 28 C.F.R. §50.7.

| | | XX1.

RETENTION OF JURISDICTION

A, This Court shall retain jurisdicti@n-of this Pé:tial
Consent Decree for purposes of ensﬁring compliance with its terms
and conditions.

B. Plaintiff and Defendants each retain the right to
seek to enforce the terms of this Partial Consent Decree and take
any action authorized by federal or state law not inconsistent with
the terms of.this decree and take any actioﬁ authorized by fedéral
or state law not inconsistent with the terms of this Partial Consent
Decree to achieve or maintain compliange with the terms and conditious
of this Partial Consent Decree or otherwise. -

| XXIT.

EFFECTIVE AND TERMINATION DATES

A. This Partial Consent Decree shall be effective upon

- the date of its entry by the Court,




Case 5:15-cv-00683-L Document 1-4 Filed 06/23/15 Page 19 of 33

~18- |

B. The parties request that a-status conférence be held
not later thcn sixty (60) days following Plaintiff's response to .
Defendants' final submittal, whichéver it ﬁay be; required under
. the éttached'work plan. The purpose of the status conference will be
to determine the possxble dLspositLon of subJects in dispute in thls
case that are not covered by this Partial Consent Decree., Plaintiff
shall notify the Court at the time of the status conference whether:
“all provisions of the-Parcial Consent Decree have been satisfiéd;.
in its judgment. Thehprocisions Qf'this Partial Consent Decree,
excépc the record reccntion'brovisions of section.IX,Aand the
ﬁrqvisions of secticns V.C-j XI and X1V, shall termincté at that
 time, . ‘ .

The prov131ons of sections V.C.,, IX and XI referenced
above shall continue in force and effect throughout- the times
stated in those sectlons, unless earlier 1ncorporated in a Final
Consent Decree or final Order of this Court, Sectlon X1V shall
remain in effect for the duration of the time that section V.C.
remains in effect;- .

XXIIT.
NOTICES

Whenever under the terms of this Partlal Consent Decree
notice is required to be given, .a report or other dccument is
required to be forwarded by one party or another, where service of
any pépers or‘process is necessitated by the dispute resolution '

provisions of section X1V, it shall be directed to the following
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individuals at the addresses specified below. Any correspondence
directed to the Department of Justice shall include a refefence:

to DOJ No. 90-7-1-262. |
As to the United States: As to the State of Oklahoma: .

F. Henry Habicht IT

Assistant Attorney General Donald A. Hensch-
Land and Natural Resources Division Diréctor, Industrial Waste
U.S. Department of Justice Division R
Washington, D.C. 20530 Waste Management Service
o - * Oklahoma State Department
' : A _ of Health

Carla S. Nelson ' 1000 Northeast Tenth St.,
U.S. Environmental Protection P.0. Box 53551

Agency ' Oklahoma City, Oklahoma 73152
Office of Reglonal Counsel

Region VI

1201 Elm Street :
InterFirst IL Building
‘Dallas, Texas 75270 -

“As to the Defendants:

Joseph F. Guida

Gardere & Wynne

1500 Diamond Shamrock Tower
Dallas, Texas 75201

Any repofts or data ?équire& to be submitted under the work plan

attached as an addendum to this Partial Consert Decree shall also

be submitted to:

William J. Focht

U.S8. Environmental Protection Agency
Hazardous Waste Management Division
Hazardous Waste Compliance Branch
1201 Elm Street

Dallas, Texas 75270
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DATED: oy |, 1984

.>Judge;
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U.S. District Cbhurt
for the Western District
of Oklahoma

We hereby consent to the entry of. this Partial Consent

Decree without further notice,

DATED: . 4L

!l‘u‘
)

§K7;37\.“ gkg

DATED:

by:

-DATED: - )M A4 1

OF COUNSEL:

'STEVE BOTTS
U.S. Environmental Protection Agency

‘Washington, D,C,

CARLA S, NELSON
U.S. Environmental Protection Agency

Assistant Attorney General

Land and Natural Resources
Division

U.8. Department of Justice

Washington, D.C.

WILLIAN S. PRICE
United States Attorney
Western Dis

ict of Oklahoma

TEANOR DARDEN THOMPSON ﬂg

.Assistant United States ‘Attorney

-/
’/éc/&zcr/c-/ / j’/s[{éz__
COURTNEY M. PRICE
Assistant Administrator
Office of Enforcement and
Compliance Monitoring
U.S. Envircnmental Protection
Agency
Washington, D.,C.

Office of Reglonal Counsel - Reglon VI

Dallas, Texas
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DATED : /g/JJK Hudson Refining Co., Inc.
Y A § and Hudson 01l Company, Inc.

by

ballas, Texas

Attorney for Defendants and for
Trustee in Bankruptcy For
Hudson Refining Co., Inec, and
.RHudson 0il Company, Inc.

WALTER KELLOGG % ? ) '

Trustee in Bankruptcy for
Hudson Refining Co., Inc. and
Hudson 0il Company, Inc,
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ADDENDUM: WORK PLAN

1. Unit Inventory

A. Tanks

Pefendants shall inspect all tanks including API Separators,
in the refinery site and submlt a report to EPA and OSDH
within thirty (30) days of lodging the Partial Consent Decree
"PDC, contalrdng the following informmtion:

1.

20 o

o

Map uniquely identifylng all tanks.
Identification of each tank (number, name, etc.).
Purpose of each tank,

Current contents of tank and quantity of such contents, If

cleaned, state the method and approximate date of cleanirg.
Design capacity of each tank,

Determine indicators.and analytical parameters for the
contents. of each tank and submlit to- FPA and OSDH for -
approval, ,

Defendants shall submlt justification as to which tanks are not
subJect to regulation as hazardous waste storage units, including
any records of:

a.
b.
c.
d.

Tank inspections.

Material transfers.

Continuing use as storage wnilts.
Tank leasing arrangements.

For those tanks determined to be sub,ject to regulation as hazardous
waste storage mits Defendants shall provide:

a.

Characterization of tank contents as to definition of
hazardous waste. Provide EPA hazardous waste code, if

appropriate.

Description of operation of tank, including:

(1) Piping and valvirg.

‘(2) Bypass or overflow Systems.

(3) Pumps. . ~

(4)  BEmission controls, pr'essupe controls, liquid level
. onltors.

(5) Frequency of tank contents change, i.e., how often

E 1s the tank routinely emptied/refilled?

Materials ‘of construction includirg liners, if any.

" Current average wall thickness.

Current age of tank,
vhether tank is closed or open.
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A preference in the report on whether Deferdants desire

to pursue closure of any of the additional tanks which are
subject to RCRA or whether Deferdants prefer to include any
of these tanks in its permit ard comply with all applicable
Interim status requirements. If the latter option is
preferred, then Defendants shall request a change during

- Interim status in accordance with 40 CFR 270.72. Further,

1f soil contamination is indicated In any tank included .

in the "permit" option, the Deferdants shall propose
implementation of its contingency plan. If the "elosure"
option 1s preferred, Deferdants shall submit an amerded
closure plan to EPA and OSDH for their review within thirty
(30) days -of lodgirng the PDC. EPA, after consultation

with OSDH, shall indicate initial approval/disapproval of
Defendants' preferences or conclusions and require amendments
or revisions to submitted documents as appropriate within
thirty (30) days of receipt of this report.

Deferdants shall amend Part B application doctmxents,"as
necessary, for submittal to OSDH within thirty (30) days
of receipt of EPA's comments,

4. For those.API separators currently in operation, in which
sludge has accumulated in excess of 40% of volumetric
capacity, Defendants shall remove the sludge and hardle it
as a hazardous waste within thirty (30) days of receipt of
FPA's comments.

Soil

A, Defermdants shall corduct a site survey to assess:

1. Physical condition o‘f t:anks, including'

a,

bl

C.

d.

Evidence of -internal or external corrosion or other
physical damage. :

Defects in construction or installation which could cause
the tank to leak.

Evidence on the tank of the tark leakage.

Evidence on the ground of tank leakage, e.g., dead
vegetation, stains, odors, or accumdated liquids or

sludges.

2. Any available olant records .of repor'table spills and actions
taken 1n response.

3. Any stom or process water.drainage ditches which could
recelve contamination from the site.
B. Defendants shall corduct soll sampling in accordance with the
following procedurés:
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1. For thoge tanks which contain materials, releases of which
can be ascertained visually; observed soil contamination shall
be sampled in accordance with 40 CFR 261, Appendix I and SW-846.

2. For those tanks which contain materials, releases of which
camnot be ascertained visually, four {4) grab samples from
equally spaced locations around the tank will be obtained.

3. For any spill incidents for which remedial action did not com-
pletely remove spill residues, representative soll samples
shall be obtalned in accor'dance with 40 CFR 261, Appendix I
and SW-8U46., In lieu of such sampling, Defendants . shall
submit justification to EPA as to why sampling is not necessary.

B, TFor those ditches where visual contamlnation is observed, '
representative samples of- the entire contaminated area shall
be obtained in accordance with 40 CFR 261, Appendix I and

5. For those ditches where no visual contamination is obser'ved,
a sample shall be obtained at the refinery pr-operty boundary,

Defendants shall analyze each sample obtained in accordance with
Paragraph IT. B for the followirg parameters: :

1. TFor releases frcxn tanks (Paragraphs I, B, 1,, 2., and 3.)
soll samples shall be analyzed for those indicator parameters
approved at Paragraph I. A. 1. f,, in accordance with approved
analytical procedures provided in Svi-8486,

2, TFor ditches (Paragrapns I. B. 14 and 5.} soil samples shall be
‘analyzed for phenolices, 611 and grease, total lead and total
chromium 1n accordance with approved analytical procedures

provided in SW-846.

Defendants shall submit to EPA a r'epor't within sixty (60) days of
lodging the PDC, to include:

1, Sample locations and procedur-es.

2. All analytical results :anluding a reference to the Sw-846
procedures utilized.

3. An assessment of the, potential. for mjgration of hazardous
contaminant constituents to groundwater or surface watecr.

4. A proposal and schedule for any remedial action determined
(:o be necessary to protect groundwater or surface water.

5. Where nsufficient or inconclusive data exis;ts Defendants
shall submit a proposal for additional 1nvestlgation -Including
a schedule to complete II. D, 3. and 4, above.

6. EPA shall review and camment on the report within 30 days
of .recelpt.
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7. Deferdants shall, as necessary, amerd the report to complete
II. D. 3. and 4. within thirty (30) days of receipt of FPA's

canments.

iII. Groundwater

A. Deferndants shall corduct a geologiéa.]. assessment of the entire -
refinery property to include:

1. Six deep soil borirgs to intercept the regional aquifer,

2. Seventeen additional shallow soil borings to penetrate the
weathered shale aqulfer at locations approved by EPA.

3. Boreholes shall be drilled utilizing air rotary drilling
techniques to the extent practicable. Should borehole cavirg
conditions be encountered, drilling fluids will be utilized
to advance the borirgs, with the choice of fluilds subJect to

prior approval by EPA.

4. All bore-holes shall be logged by a qualified geote;c_hn_ical
englneer or geclogist. At a minimum, samples shall be taken
throughout the depth of the boring at least every ten feet or
whenever a change in lithology 1s encountered, whichever is
less. The boring logs shall, at a minimum, 1nclude standard

geological logging 1nfor-n'ation

5. A description of soil proper't:ies,' such as grain size, molsture
content, and soil structure of each lithologic horizon encountered.

B. Deferdants shall.corduct a hydroéeologic investigation of the sﬁallo_w‘
" weathered shale water bearing unit: to lnclude: "

1.” A detemination of the maximum saturated thickness ‘potenticmetric
surface, areas of recharge and discharge (as detemﬂ.nable) , ard
calculated flow velocity (by slug or pump testirg)..

2. Obset'vation wells completed in each shallow bor-ing accor'ding
to the followlrng guldelines:

a. Allwells shall be constructed of two-inch diameter PVC
casing and well screen; subject to a dempnstration that .
PVC materials will not interfere with constituents to be

evaluated.

. b, Each Well shall be screened throughoub the maximum

expected saturated thickness (seasonal high-water table)
The well anmili shall be gravel-packed with clean material
which will serve to prevent the entry of formation materials

" into the well. The well anmli shall be bentonite-cement
grouted from the top of the screen up to five feet from the
ground surface. The final three feet of the well annull shall
be secaled with bentonite cement. Finally, the tops of the
well casirgs shall be surveyed into a known elevation datum.
Documentation of well design and constt'uction shall be

acoompli shed.
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¢. Prior to samplirg, each well shall be properly developed,
using only formation water, so as to remove turbidity fraom
Broaundwater samples ard restore natural corductivity 1in
the formation.

d. At least 24-hours after well development, Defendants shall
determine groundwater elevation at esach well. Slug tests
or other techniques shall be corducted at each well in
order to define field permesbilities, flow velocities,
and estimated storage coefficients.

3. After the wells are completed and developed, each well shall be
sampled once and the groundwater amalyzed for chloride, iron,
manganese, phenols, sodium, sulfgte, pH, specific comductance,
total organic carbon, total lead, total chromium, ard temperature
In accordance with approved samp]_’mg ard analytical procedures.

Defendants shall conduct a hydrogeological investigation of the
regional watertable squifer, to include:

1. The hydrogeclogic characteris‘cics of the saturated zone
beneath the facility, including groundwater quality, flow -
direction, horizontal flow veloclty, storage, effective
porosity, grourdwater elevation (potentiometric surface),
saturated thickness of the water-bearirg units, areas of
recharge and discharge (as determinable), hydraulic
inter—commections with the weathered shale, extent ard
influence of impermeable zones, transmissivity,
penneabtlity, ard other per'tinent hydrologic inrluences..

2., Observation wells completed in each deep boring according to
the followlng guidellnes

a. All wells shall be comtmcted of four inch diameter
PVC caslng and well screen, ‘subJect to a demonstration
that PVC materials will not interfere with. constituents
.to be evaluated.

b. Each well shall be screened throughout the maximum
expected saturated thickness (seasonal high-water table).
The well anmli shall be grouted and sealed as specified
in Paragraph III. B. 2. b, The tops of well casings
shall be surveyed into a known elevation datum. Docu-
mentation of well design and construction shall be -
provided as described in Paragraph I1I. B 2. b.

‘c. Well development: Development shall be perf‘omed -as
Specif‘ied in Paragraph I1I. B, 2. c. .

d. Conduct suff‘icient aquifer testing to allow Defendants
to estimte or calculate hydraullc parameters. These
estimtes or calculations are necessary because of
apparent low hydraulic conductivity of "the water bearing

unit,
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3. After the wells are completed and developed, each well shall
be sampled and the groundwater analyzed for chlorides,
sulfates, specific conductivity, pH, temperature, TOC, and
total metals (Cr, Pb), EPA-approved sampling ard analytical
procedures shall be used,

D. Defendants shall fully define the uppermost aguifer in the area
of the 1and treatment unit (LTU) as follows:

1. Wnere discontinuities are encountered around the LIU as
" identified under Paragraph ITI. A., additional boring(s)
shall be advanced between the adjacent boreholes which
located -the discontinuity.

2. Any such borings necessary under this pvocedure shall be
drilled, sampled, and logged in accordance with Paragraph

III. A

E. Defendants shall provide reports to the FPA and OSDH to document
the activities of this hydrogeologic assessment task and to
propose a groundwater monitoring system around the LTU, 'These
_peports sha.ll include: _

1., Based upon the r'esults of the investigation in Paragraph
IIT. B, and C., as modified by any additional studies in
Paragraph III. D., a groundwater monitoring plan for the
LTU will be prepared and submitted to the EPA and OSDH
within fifteen (15) days of. 1odg1ng the PDC. This plan
will include:

a. Sufficient geologic cr'oss-sections to identify the
stratigraphy and uppermost water bearing unit(s)
beneath theée LTU, '

b. A descriptiori of the groundwater flow direction and the
establishment of the Point of Compliance (POC) for the
LIU.

e. Proposed well locations (with Justlficat;ioﬂ), along with’

: drilling, installation, and completion procedures for a
groundwater monttoring system which meets the require-
ments of 40 CFR 264 Subpart F.

2. FEPA shall apptove the proposed gr'oundwater‘ monitoring systém
or.request additional information within thirty (30). days of

r'eceipt of r'eport.

3. In the event that additional information is reqiested, Defendants
shall submit a schedule for obtaining and submitting the r'equested
1nformation within thirty (30) days of recelpb of request, . -
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4, Deferdants shall complete and develop monitor wells around

" the LTU in accordance with an approved system developed
under Paragraph III. E. 1. c¢. ard sample monthly for the
first four months, for all interim status parameters listed
in 40 CFR 265.92(b). The first sampling shall include analyses
for benzene, toluene, ard xylene. Following these initial

. analyses, a statistical data base shall be submitted from the
data developed. Provision is ‘explicitly allowed to alter
this requirement stould signiflcant seasonal variations-in
groundwater quality become apparent. A report shall present
all groundwater data ccmplete with a statistical framework .
for proceeding with contamimation indicator monitoring (detection
monitoring) armd be submltted to FPA ard OSDH within ninety (90)
days of approval of the LTU groundwater monitoring system,
unless further information was requested in accordance with
-Paragraph ITI, E. 3. If additional information was requested
in accordance Paragraph III. E. 3, then Deferdants shall submit
‘a schedule for. submission of the report required in Paragraph
III. E. 4. within thirty (30) days of receipt of request.

"F., Based upon all data collected by the groundwater investigation,

a report shall be prepared and submitted to EPA and OSDH within
one hurdred twenty (120) days of lodging the PDC, which char--
acterizes the groundwater in the weathered shale zone amd the
reglonal watertable agulfer for the entire refinery. This report
shall include:

1. Sufficlent geologic cross-sections to identif‘& the stratigraphy
" and hydrogeology of these wat:er--bear'ing units beneath the
r'efinery.

2. A descr‘iption of the gr'oundwater f‘low dir'ection and quality
within beth water'—bearing zones, _

3. Results of all groundwater test data developed duf'irg this
program, ’

G.  Deferdants shall develop a proposed monitoring program for the
;refinery to determine whether a release to groundwater has )
occurred, .This plan, with a schedule, shall be submltted to FEPA
ard OSDH for approval within one hurdred twenty (120) days of
lodging the POC, ard shall consider: :

1. "A détermination as to which of the overall refinery wells
‘can be utilized as groundwater monitor wells.

2. An evaluation as Lo the location of additional wells, if
necessary, to evaluate the possibility of a r'elease;

-3. The establishment of groundwater quallty parameters to. serve
as irmdicators of a release; alorg with procedures for deter—
mining the statist:ical simit‘icance of the dita,

4, Potential sources of a release as deter'mined under Paragraph
II D.
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H. Within thirty (30) days of receipt of report, EPA shall apprcve

or approve with modification the plan developed under Paragraph
- IIL. G. _

I. The approved plan shall be implemented and a report of findings

submitted to the EPA and OSDH within thirty (30) days of completion
of the activities. Should a releagse be indicated from this effort,
an assegsment as to the source, significance, and potential for
remedial action will be deve10ped Results of the determination,
including a schedule, shall be submitted to EPA and OSDH in this

report.

Land Treatment Unit

Defendants shall evaluate the existing LTU for purposes of proceeding-
with closure or further permitting activitieg. This evaluatrion shall
develop the following data: :

A.

B.

Historical waste application: List all solid wastes which have been
applied to thé LTU since November 19, 1980, Identify which of

. thege solid wastes'are also hazardous wastes. Submit a historical

application schedule which includes approximate dates, quantities,
and areal placement of each solid waste applied.’ Tnelude a plan
view.map of the LTU, scaled one inch = 200 feet, which delineates
areas of waste applx.catl.on. 1£ detailed logs are not available,

estimates of waste application 'shall be provided'

Soil survey: Evenly spaced- across the LTU, bore at least twenty
(20) two-inch diameter bore-holes, down to ten feet; or to the

top of the uppermost aquifer (weathered shale) or to the point

'of auger refusal, whichever is shallower, using a hollow-stem

auger, Backfill each hole with bentonite cement grout. A qualified
s0il scientist must be present throughout all soil coring operations
to identify ard correlate soil. types between borings ard to render -
judgment as to the need for additional borings, should more than -
one soil series be encountered., If additional borings are deemed
necessary to adequately define variations in soil series, such -
borings shall be conducted as soon as possible. The need for a

".more detailed investigation shall be limited to major changes in

either areal extent or soil character. A major change in areal

- extent is defined 4s an area greater than 5,000 square feet. A
. major change in soil character is defined as a change which may

significantly affect the land treatability of the waste(s) applied.
The report required at 1V, C. shall include the following:

.. Plan view and cross-sectional maps which depict lateral and
vertical changes in soil series. These maps shall be scaled

 to one’ inch = 200 feet.

2. E‘.stlmates of El‘Odlblllt}'. If the erodibility estimates
demonstrate the. potential of erosion of the soil/waste zone-
of-incorporation (Z01), then the soil survey report shall
include degigh measures to control such erosion, including
_supporting calculations (e. g., terracing, furrow:.ng, dl.kmg,
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3. Depth and texture of surface horlzons and subsoils.

4, Depths to season high-water table.

5. Description of aquitards or other zones which 1imlt vertical
water movement.

6. Borirg 1ggs which contain the information listed in Paragraph '
III Al L)

Deferdants shall submit a report to EPA and OSDH within one hundred
fifty (150) days of lodging the PDC, containing data developed in

‘IV. A, ard B, above ard a map (1 inch 200 feet) which designates

"uniform areas". A uniform area is an area of the active portion
of a LTU canposed of soils of the same soil series to which similar
wastes are applied at similar rates.

EPA, upon consultation with OSDH,. shall approve, or approve with’
modification, the designation of uniform areas within thir'ty (30) .
days of receipt of report. - _ ,

' Deferﬂa.nts shall develop data regarding the potential for migration

of constituents below the treatment zone. This shall be based upon:

"1, Soil core monitorirg Eleven twio—inch soil core samples shall

be ottained at five to filve-and-one-half feet in areas of
maximum waste application, with at least one sample taken

- from each uniform area. In addition, four-such samples will be

- obtained at background locations’ f‘rom each soil sertes amd -

composited to two samples from each serles for analysis.
A1l of these samples will be analyzed for pH, corductivity,
lead, chromium, oil ard. grease, amd cation exchange capacity
in accon:lance appr'oved aralytical procedures. .

. 2. &L monitoring: Four soil pore liquid (L) manitor'-s shall '

be installed in each uniform area in accordance with EPA/530-
SW-84-016. 1In addition, two background SPL monitors will be
Installed in each soil series. These monitors will be sampled
ard analyzed for pH, conductivity, lead, chromium, and oil
ard grease in accordance with appr-oved procedures

.3, Report: A report shall be submitted to. EPA and OSDH within

three-hundred thirty (330) days of lodging the PDC, which
includes a map showlng all sampling locations, procedures, and

. analytlical data developed under this section. In addition,.a

© preliminary determination shall be submitted based upon these .
data regardirg migration below the land farm treatment zone.
This preliminary determination will propose whether the LTU
should contirue through the permittirg process, close or undergo

- remedial action. A schedule will also be proposed for implemen-
tation of the proposed course. FEPA and OSDH shall approve,
approve with modification, or deny the preliminary detemination

within thirty (30) days of receipt of report.
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Defendante shall amend Part B application documents on L'IU as
necessary for resubmittal to OSDH

Run-0Of £

Defendants shall mké a hazardous waste determination in acéordance

with 40 CFR 261 to identify any potential hazardous waste charac-
teristics of the LTU run-off pond. This shall be conducted as
follows: ' -

1. Pive grab samples will be obtained from the sediment in each
quadrant of the pord, with each set of grab samples composited
"to form a single sample, providing four samples for analysis.

2. FEach of these composite samples will be subject to the hazardous
waste characteristic analyses in 40 CFR 261 in accordance with

approved analytical procedures.

3. A report will be submitted to EPA and OSDH within thirty (30)
days of lodging the PDG, including sampling locations and
procedures, analytical results, and a final determination as to

~ whether the pond contains characteristics of hazardous waste,
Should this be the case, the report will also contain proposed
' plans for permitting or closure: of this pond as a hazardous
waste storage unit. -

Defendants shall also determine the presence and concentration of
Appendix VIII constituents identifled as present in petroleun refining
waste (Skinner 1ist, as modified). This analysis shall be performed
on one composite sample taken from the influent quadrant described -
in ‘Paragraph V. A. 1., and will be performed in accordance with
approved analytical techniques. These data will be reported to

EPA and OSDH within ninety (90) days of lodging the PDC, and shall

.serve as potential. source contamination data to specify analytical
- parameters in any required refinery groundwater assessment plan

discussed in III. G.

Defendants shall ut:ilize data developed In V., A. and B. dbove to
evaluate: the status of the LTU run~coff pond under OSDH requirements
for permitting; delisting, or closure. Report shall be submitted-to
OSPH and EPA within thirty (30) days of lodging the PIC.
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UNITED STATES DISTRICT COURT fg E éw ﬁ @ :

WESTERN DISTRICT OF OKLAHOMA N
SEP <3 1994

THE UNITED STATES OF AMERICA, e e s
- ROBURT 1. D¢ #0315, o g
‘ § US. DIST. COURTY WESTERN DIST, Of OKLA
Plaintiff, § By — DEPUTY
§
v § CIVIL ACTION NO. 84-2029A
§
HUDSON REFINING CO., INC. §
HUDSON OIL CO., INC., §
§
Defendants. §

SUPPLEMENTAL BRIEF OF THE HUDSON LI( JUIDATING TRUST

REGARDING HUDSON’S MOTION TO TERMINATE CONSENT DECREE

COMES NOW, Walter Kellogg, Trustee of the Hudson Liquidating Trust ("Hudson‘
Trust"), on behalf of Hudson Refining, Co., Inc., and Hudson Oil Co., Inc., by and through the
Trustee in Bankruptcy, in the above-entitled action by and through its attorneys of record, and
files this Supplemental Brief pursuant to the request of the Honorable Judge Wayne Alley on
August 26, 1994,

L. . Background

During the August 26, 1994, hearing on Hudson’s Motion to Terminate Consent Decree,
Hudson Trust orally modified the relief it requested from the Court by requesting the Court to:
(1) order the Trustee to complete the Work Plan of the Final Consent Decree ("FCD") with
available funds in the Hudson Trust, and (2) order that upon completion of the Work Plan, the
Trustee and Hudson Trust, its successors and assigns are released from any further obligation
under the FCD.

Just prior to the August 26, 1994, hearing, the United States filed a Supplemental Report

" Regarding Hudson’s Motion to Terminate Consent Decree ("Supplemental Report"). In the

" SUPPLEMENTAL BRIEF OF THE HUDSON LIQUIDATING TRUST - PAGE 1
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Supplemental Repdrt the United States ciaimed that based on the August 17, 1994, A, T. Kearney
Report (attached as Exhibit "A" to the United States’ Supplemental Report), the Corrective Action
elements of the FCD (i.e., Tank Cleanout, Soil Excavation, Biotreatment of Contaminated Soil,
Removal of North Oily Water Pond (NOWP) Sludges and Soils, and Groundwater Remediation)
was completed except for Biotreatment of Contaminated Soil and Groundwater Remediation. At
the héaring the Hudson Trust agreed with the con_clusions of the A, T. Kearney.Report and
therefore requested the Couﬂ' to allow it to use Hudson Trust funds to; (1) petform additional
analysis of relevant soils and groundwater to determine their status, and (2) perform any
additional remediation to complete the Work Plan requirements of the FCD.

Based on these developments, the Court ordered suppleménta[ briefing on two questions.
First, other than the obligation created under the FCD, is the Trustee undef an obligation to
' perform the Work Plan? Second, what funds remain in the Hudson Trust and what is their
availability to the Trustee to complete the obligations of the Work Plan? Parts II and III, infia,
- discusé these two issues. | Finally, Part IV provides a short report of recent discussions between

the parties to narrow outstanding issues.

II. Obligations Concerning Performance of

Final Consent Decree

In January 1984, Hudson Oil Company, Inc., Hudson Refining Company, Inc., and several
regional affiliates (collectively "Hudson Oil Company") filed Chapter 11 proceedings in the
United States Bankruptcy Court for the District of Kansas (the "Bankruptcy Court"). The.
unsecured creditors’ committee in those cases filed, and the Bankruptcy Court confirmed, the
Third Amended Joint Plan of Reorganization dated July 16, 1990 (the "Plan"), a true and correct

copy of which is attached hereto as Exhibit "A."

SUPPLEMENTAL BRIEF OF THE HUDSON LIQUIDATING TRUST - PAGE 2
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Prior to confirmation of the Plan, and in connection with administration of the bankruptcy
estates of Hudson Oil Company, two significant transactions occurred concerning a petroleum
refinery owned by the bankruptcy‘estates. First, on December 10, 1987, Hudson Oil Company,
through its bankruptcy trustee and with the approval of the Bankruptcy Court, entered into the
FCD entered by this Court. The FCD required Hudson Oil Company, by and through the
Trustee, to establish a $1,000,000 escrow to fund the required corrective action. The FCD was
explicit that the Trustee was expected to expend even more than such $1,000,000 if necessary to
petform the FCD ("The amount of money escrowed pursuant to this Section shall in no way limit
Defendants’ responsibility to pay all costs necessary to comply with this Decree." -~ Page 8 of
FCD). The FCD also purported to "apply to and be binding upon and exercisable by the parties
to this action, and their successors and assigns." (page 2 of FCD -- emphasis added)
Importantly, the FCD anticipated that the defendants might sell the refinery before completion
of the corrective action and, therefore, provided:

Defendants agree to include in any contract of sale in deed
transferring ownership . . . of the Cushing Refinery a provision
that any such party shall be bound by the requirements of this Final
Consent Decree . . . and that the United States shall be specifically
designated a third party beneficiary in such insttument of
conveyance for the purpose of enforcing the requirements of this
Final Consent Decree,
(Page 3 of FCD)

Second, well after entry of the FCD and well into the Trustee’s performance thereunder,

the refinery was sold to U.S, Refining and Marketing, Inc. or its assign pursuant to the

Agreement for Sale and Purchase of Assets (the "Sale Contract"), a true and correct copy of

which is attached hereto as Exhibit "B." The Sale Contract contained a section of representations,
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warranties and covenants of the seller (Hudson Oil Company, through the bankruptey trustee),

including the following:

5.3  Environmental Issues and Work. Seller has performed the
majority of all the work required under the Final Consent Decree
. .. Seller will complete any and all work in compliance with the
Final Consent Decree, the EPA Work Plan or any other order or
decree arising out of or associated with The U.S. v. Hudson
litigation. Seller shall hold Buyer harmless from any litigation
arising out of Seller’s inability to complete or perform the work as
outlinéd in the [Final Consent Decree] or the EPA Work Plan or-
any other judgment or decree or associated work required or arising
out of The U.S. v. Hudson litigation.

(Page 5-6 of Sale Contract). The Sale Contract also provided that the bankruptcy trustee would.
convey the refinery by a special warranty deed "subject . . . to . . . The U.S. v. Hudson." (Page

13 of Sale Contract). Section 9.2 of the Sale Contract again addressed the requirements of the

FCD:

Seller will complete all work to be performed by Seller under , , .
the terms of the FCD . . . as set forth in the FCD and any work to
be performed as directed by the Oklahoma State Department of
Health in a good and workmanlike manner and in accordance with
the respective terms thereof, Seller shall be solely responsible for
all work related to the [FCD] and such costs deemed appropriate to
complete the EPA work plan and Seller shall hold Buyer harmless
from all cost incurred relating [sic] the [FCD], EPA work plan or
any other judgment or decree arising out of the U.S. vs. Hudson
litigation. -

The Sale Contract was approved by the Bankruptcy Court after notice to all creditors,
including service of the Sale Contract upon all of the government agencies who were creditors
(Department of Labor, Department of Energy, Environmental Protection Agency, Internal

Revenue Service) and their counsel. Indeed, the EPA actively participated in the drafting of the
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Sale Contract, particularly as regards language pertaining to the FCD.! Accordingly, all parties,
including especially the EPA, were aware of, and did not object to, the provisions in the Sale
Contractl binding the bankruptcy estates of the Hudson Oil Company, through their bankruptcy
trustee, to perform the FCD and indemnify the buyer against all costs associated with the FCD,
Because the Sale Contract was the agreement of Chapter 11 bankruptcy estates, through their
bankruptcy trustee, approved by the Bankruptcy Court, the obligations and undertakings
thereurider became administrative obligations enjoying the highest priority in the distribution
scheme of the United States' Bankruptcy Code. 11 U.S.C. §§ 503(b) and 507 (a).2

The Creditors’ Plan as confirmed by the Bankruptcy Court provided, generally, that all
of the assets and obligations of the bankruptcy estates would be transferred for the benefit of
creditors to the Hudson Liquidating Trust with Walter Kellogg as trustee (the "Trustee"). The
non-cash assets were to bé sold by the Trustee. C_laims against, and obligations of, the
bankruptcy estates were to be satisfied by the Trustee from the assets of the Hudson Liquidating
Trust according to the classifications and treatments afforded specific claims, or groups of cl_aims
in the Plan. The Plan set forth.16 classes of claims. Some classes contained a single claim, such

as Class 8 containing only the EPA claim for performance of the FCD, Class 9 containing only

' In 1993, the purchaser of the refinery (U.S. Refining & Marketing, Inc.) filed bankruptcy. As part of the liquidation
of the purchaser’s assets it has contracted to sell the Refinery to Ameritex Corporation, subject to approval of the Bankruptcy
Court. (A true and correct copy of the Contract for Purchase and Sale is attached as Exhibit "C".) Pursuant to §4.3 of the

. Contract, the Trustce, Walter Kellogg, is obligated to complete its obligations under the FCD and obtain an official "Final
Approval" of the FCD. If the Trustee does not complete its obligations under the FCD, Ameritex may terminatc the Coniract
and the Trust Estate would be subject to damage claim by the Estate of U.S. Refining, Inc., the original purchaser; or, Ameritex
may decide to close and then file & claim against the Trust Estate for breach of representations in §4.3 of the Contract. In cither
event, the assets of the Trust Estate are still subject to claims for failure to perform the Work Plan of the FCD.

2 Trapsactions that occur during bankruptcy administration and are beneficial to the bankruptoy estate give rise to
administrative claims. I re Frontier Properties, Inc., 979 ¥.2d 1358, 1367 (Sth Cir, 1992) (damages resulting from a bankruptcy
trustee’s refusal to close the purchase of land under = contract assumed by the trustee after commencement of the bankruptcy case
have first priority as administrative expense); In re Jariran, Inc. 732 F.2d 584 (7th Cir. 1984); In re Hemingway Transport, Inc.,
126 B.R. 656 (Bankr. D. Mass 1991) (posipetition purchaser: of property from the bankruptcy estate has first priority,
administrative claim for indemnification or contribution when the purchaser subsequently incurs response costs for environmental
conditions on the properly previously caused by the debtor).

SUPPLEMENTAL BRIEF OF THE HUDSON LIQUIDATING TRUST - PAGE 5




Case 5:15-cv-00683-L Document 1-5 Filed 06/23/15 Page 7 of 14

the claim of the Department of Energy ("DOE") for approximately $30 million and Class 10
containing only the claim of the Department of Labor ("DOL") for approximately $13 million.
With respect to the Class. 8 EPA claim, the Plan provided that the Hudson Liquidating
Trust "shall assume and perform all of [the Hudson Oil Company’s] unperformed obligations
under the FCD in satisfaction of the EPA Claim." (Plan, page 21). As discussed above, funding
.of the obligations w}der'the FCD was not restricted to the $1 million escrow, but, rather, was
open ended. Accordingly, the Hudson Liquidating Trust became obligated, by virtue of the
Bankruptcy Court’s direct order confirming the Plan, to perform the FCD whatever the cost.

Class 2 claims pertain to administrative claims. The Plan provide.s that such claims would
be paid in cash, in full, either on the Effective Date or when allowed. The provision was
intended to comply with 11 U.S.C. § 1129(a)(9), which provides that a Plan may not be
confirmed at all unless it affords payment in full and in cash of all administrative claims. As
discussed above, the claim of the Buyer of the refinery for indemnity against costs associated with
the FCD, if any, was or would be an administrative claim with the highest priority for payment
under 11 U.S.C, § 507(a)(1). The general unsecured claims of the DOE and DOL, in contrast,
enjoyed no priority whatsoever, and, under general bankruptcy law would not be entitled to
payment until after all priority claims were paid in full.,

In éummary, were the Trustee to discontinue performance of the FCD, the buyer of the
refinery arguably would be obligated to complete that performance at the insistence of the EPA.
and would have a claim against the Trustee for reimbursement, which would be required to be
paid in full in cash as an administrative priority claim. Thus, there is no advantage to the
agencies fo cause the Trustee to cease performance; savings from cessation of performance

become payment obligations to the refinery buyer (although it can be expected that the claims
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of the refinery buyer will substantially exceed the Trustee’s expected costs of completion because
the refinery buyer will spend substantial sums in attorneys’ fees and similar costs just getting up

on the learning curve).

HI. Funds Available To Complete Performance
Of Final Consent Decree

As explained above, under the Plan as approved by the Bankruptcy Court, the Trustee has
the absolute obligation to complete performance of the FCD, as it might be amended. The
question has arisen whether the Trustee is limited as to the funds that fn‘ight be accessed by him
for that purpose. The Court should have an understanding of tﬁe several sources for funding: that
might be available. The balances are as of July 31, 1994, and are nbt believed to be materially
different now. |

The Trustee has approximately $58,000 in the Hudson Liquidating Trust’s general

_operating account. For the most part, these funds represent revenues from operation and are
_available for any trust purpose.

The Trustee maintains a separate account with a balance of approximately $200,000,
which the DOE apparently believes is restricted to payment of the DOE’s claim, This account
was established with the consent of the DOE in the original amount of $360,000 as a safety fund-
to cover unanticipated costs of the Trustee arising from the Plan.? Tﬁe differencé between the
ﬁresent balance and the opening balance of this account was utilized by the Trustee, after

exbaustion of the $1,000,000 EPA escrow, to continue to perform his obligations under the FCD,

3 A short explanation of how the Plan worked is necessary to understand this account. The Plan called for the Trustee to
pay the DOE all "Available Cash" after payment in full of various claims (including Class 2 adminlstrative claims). The term
"Available Cash," however, was defined by the Plan to mean all cash on hand on the Effective Date of the Plan except the
$1,000,000 EPA escrow, the closure/post-closure escrow (discussed later in this memorandum), and "reasonable amounts
necessary to enable the Liguidating Trustee to operate, preserve and dispose of the Trustee Assels, and close the Hudson
Bankrupicy estates consistent with the Hudson Liquidating Trust Agreement.(§ 1.10 of Plan) Such $360,000 was held back from

DOE for these latter purposes.
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Arguably, the balance of these funds are similarly available for that purpose under the broad
“language of the Plan (see footnote 2). In the event the Trustee becomes obligated to make
administrative claim payments to the refinery buyer as a result of cessation of performance of the
FCD, this fund would appear to be availablg: for that purpose because payments of "Available
Cash" to the DOE are subject to first paying Class 2 administrative claims (see Section 4.9 of
Plan). Indeed, should any obligation to the refinery buyer exceed the balance in this fund or
other funds, arguably the DOE will be required to disgorge a portion of prior payments made to
the DOE by the Trustee (éxceeding $6,000,000) because the DOE was not entitled to payments
uhtil all administrative claims were paid in full,
A third fund is the closure/post-closure escrow on behalf of the State of Oklahoma relative
to the "land freatment unit," which is a portion of the refinery still owned by the Hudson
'Liquidating Trust. The FCD requires the maintenance of this escrow and the Trustee believes
no portion of the approximately $284,000 balance is presently available for any purpose other
than closure of the land treatment unit, However, the Trustee believes that closure costs will be
less than this balance and, thercfore, some of these funds will be available some day for any
legitimate trust purpose. |
The Trustee has approximately $25,000 on deposit to cover priority claims as to which
the claimants failed to cash their distribution checks. These funds are not available becausé they
will be paid either to the claimants, if they appear, or to a government unit as escheat in behalf
of -such claimants.
There is a fund as to which the Trustee has no access. It is generally referred to as the
| "Unsecured Creditors’ Fund" and is controlled directly by the chairman of the creditors’

committee and its counsel for the purpose of making distributions to unsecured creditors. Most
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of the fund was distributed to trade creditors on a pro rata basis soon after the effective date of
‘the Plan, although certain amounts are yet to be distributed pending resolution of disputed claims.
Additionally, the sum of $440,000 is potentially distributable from this fund to the DOL pursuant
to complicated provisions of the Plan. It is not believed that such $440,000 will be available
for general trust purposes in light of the restrictive language of the Plan,
Finally, although cash has not yet been realized by the Trustee at this time, the Trustee
does expect to sell the remaining assets of the trust for gross proceeds exceeding $2-3 million.
| Contracts for sale of such assets are pending, The Plan calls for payment of the "Net Proceeds"
from such sales to the DOL. -However, the term “Net Proceeds" is defined as net cash "following
payment" of several categories of expenditﬁres "consistent with the Hudson Liquidating Trust
Agreement," including (a) "normal expenses of operation and méintenance of the Trust Assets,"”
and (b) "reasonéble fees and expenses of professionals engageﬂ by the Liquidating Trustee."
(Section 1.50 of Plan). The Trustee iaelieves that the Trust’s expenses of performing the FCD,
especially the costs of thé Trustee’s professionals in that regard, are payable out of gross proceeds
of sale of trust assets before any distribution of Net Proceeds to the DOL under the Plan.
The Hudson Liquidating Trust Agreement is attached as Exhibit "A" to the Plan (see Tab
1). At Paragraph 2.3, the trust agreement provides that:

. . . In determining whether. there are any Net Proceeds available

for distribution, the Trustee shall first pay . . . the compensation,
fees and expenses . . . of the trustee [and] . . . normal and
_customary operating expenses of the Trust . . . (emphasis added).

* Section 4.10 of the Plan required that as much as $446,000 of the sums comprising the Unsecured Creditors’ Fund be held
back from distribution to creditors until alf remaining trust assets were sold. If the gross sale price of the remaining assets were
less than $5,000,000, then the fund would have to make funds available for the DOL claim, The maximum payment wouid be
$440,000. Although not all frust properties have been sold, it appears the Unsecured Creditors” Fund will have to make the

maximum payment.
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Importantly, the same paragraph of thé trust agreement provides, with respect to

determining whether Net Proéeeds are available for distribution, that:

. . . the Trustee may, in his discretion, give-due consideration to the

possibility there may exist unasserted claims against the Trust or

asserted claims which are not yet due and payable . , .
Needless to say, it is the Trustee’s position that the combined effect of the language of the Plan
anc-l the trust agreement, which is incorporated into the Plan, is to permit the Trustee to use
proceeds of sale of trust assets to either (a) perform the FCD as normal and customary operating |
expenses of the trust, particularly because the Plan explicitly provided that the Liquidating Trust
shall assume and perform the FCD, or (b) provide for payment of the asserted or unasserted
claims of the refinery buyer that might arise if the Trustee were to cease performance under the
FCD.

Summarizing this discussion coricerning access to funds to complete the FCD, as it might
be amended, the Trustee belie\}es he should be able to use the following funds or sources of
funds:

(2  $58,000 general operating funds;

(b)  $200,000 in the so-called DOE account;

(c) if necessary, disgorgement of up to $6 million of payment previously made to the
DOE; :

(d)  closure fund of $284,000 to the extent any portion exceeds closure costs; and
(e)  proceeds of sale of trust assets.

IV. Status of Negotiations Between the Parties and Conclusion

The position of the'United States seems to be: "Let’s stop the Trustee from spending

money performing the FCD which could be distributed to the Federal agencies under the Plan,
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because we can make the refinery buyer or any other successor finish the FCD, or otherwise
clean up the property, at their expense instead of ours." The logic is faulty because if the Trustee
does stop performance, the Hudson Trust and its assets will then be liable to pay the claims of
the refinery buyers or other successors. Further, the position of the ﬁnitad States is contrary to
the spirit and explicit provisions of the very Plan and trust agreement the U.S. agencies negotiated
and had approved by the Bankruptcy Court, The Plan required the Hudson Trust to perform the
- FCD. The EPA insisted on this provision and the other agencies joined in that demand.
Creditors and other parties in interest, including contingent .claimants éuch as the refinery buyer,
relied upon this provision in the Plan (presumably, the refinery buyer would have opposed
confirmation of any plan that did not assure perfofmance of the bankruptey estate’s obligation
to perform the FCD as required in the Sale Co.ntract approved by the Bankruptey Court). Now,,
the agencies want to shift the burden of the FCD to the party or parties who were assured under
both sales contracts that they Would be protected from that burden. The agencies approved the
first_ Sale Contract, even negotiated aspects of it, and encouraged the Bankruptey Court to approve
it. .And, the agencies, or at least the DOE, received substantial sale proceeds from the reﬁnery.
It is disappointing, now, to hear the agencies take a position be&aying all of the parties with
whom they negotiated the Plan and trust agreement.

The Trustee believes that extremely little remaining effort and expense would be necessary
to complete the FCD. In order to show this, the Trustee has been negotiating with the EPA, with
the concurrence of the DOL, to perform a Sampling a.nd Analysis i’lan to determine the status
of the corrective action areas under the Work Plan that have not yet demonstrated completion,
to-wit: Biotreatment of Contaminated Soil and Groundwater Remediation. It is the Trustee’s

_goal to have a complete round of sampling and analysis performed on these Work Plan areas

SUPPLEMENTAL BRIEF OF THE HUDSON LIQUIDATING TRUST - PAGE 11
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prior to the upcoming hearing in order to provide the Court with reliable information on the
status of cleanup for these two areas. Once .cleanup status is determined, the amount of funds

needed to complete the Work Plan can be fairly established.

Respectfully submitted,

GARDERE & WYNNE,

By:

David P, Pag
OBA No. 6852

2000 Mid-Continent Tower
401 S. Boston Avenue

Tulsa, Oklahoma 74103-4056
(918) 560-2900

Fax: (918) 560-2929

Michael D. Richardson

State Bar of Texas No. 16868220
3000 Thanksgiving Toweér

1601 Elm Streect

Dallas, Texas 75201-4761

(214) 999-3000

Fax: (214) 999-4667

ATTORNEYS FOR DEFENDANTS

7705/8
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CERTIFICATE OF SERVICE

I hereby certify that a frue and exact copy of the foregoing was served upon counsel for

Plaintiffs and upon gl counsel of record by mailing copies of the same via U.S. mail, postage
prepaid this day of September, 1994,

J. Christopher Kohn
Sandra P. Spooner
Brendan Collins

Civil Division
Department of Justice
P.O. Box 875

Ben Franklin Station
Washington, D.C. 20044

Bradley R. O’Brien

Environmental Enforcement Section
P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Michael A. Stabler, Esq.

U.S, Department of Labor
Office of the Solicitor General
911 Walnut, Room 2106

Kansas Clty, Missouri 64106-2085 @

" David P. Page

770578
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Exhibit 6

United States' Supplemental Brief
Regarding Hudson's Motion to
Terminate Consent Decree
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA

e Nt N

Plaintiff,

S

FILE

v.
HUBSO L 00T 1;71994. L act
N REFINING CO., INC. _ il Action No. 84-2027-
HUDSON OIL CO, INC. . ROBERT B RENNIS, CLERK: 8 27-A
* * U.S. DIST. COURT, N DIST. OF OKLA,
BY DEPUTY

Defendants.

S N e N

UNITED STATES’ SUPPLEMENTAL BRIEF REGARDING
HUDSON’S MOTION TO TERMINATE CONSENT DECREE

The United States of America, on behalf of the Department of
Labor ("DOL"), Department of Energy ("DOE"), and Environmental
Protection Agency ("EPA"), submits the following Supplemental
Brief pursuant to the Court’s request of August 26, 1994.

SUMMARY OF ARGUMENT

The United States withdraws its opposition to the Trustee’s
Motion and agrees to the termination of the Consent Decree. The
Trustee’s Motion to Terminate the Consent Decree is, therefore,
unopposed, and should be granted.!

In light of the foregoing, nothing remains for this Court to
resolve and further briefing on the issue is unnecessary. Given

the Court’s prior request for Supplemental Briefing, however, the

! The provisions of the Consent Decree relating to
closure/post-closure activities, however, which are fully funded
and implemented pursuant to the Oklahoma Hazardous Waste
Management Program, sheuld remain in effect.

1Q T
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United States will briefly address whether, consistent with the
terms of the Hudson Plan of Reorganization, estate assets remain
for further environmental clean-up work at Cushing Refinery.

The Trustee’s Supplemental Brief contends that virtually all
of the assets of the Hudson estate earmarked for distribution to
governmental entities are available for environmental clean-up.
This contention is based upon an incomplete and misleading
reading of the Plan of Reorganization for Hudson Refining Co. and
Hudson 0il Co. ("Plan of Reorganization") entered by the United
States Bankruptcy Court for the District of Kansas on September
14, 1990. Expenditure of additional estate assets for
environmental clean-up of the Cushing Refinery would be contrary
to the understanding of the parties who voluntarily agreed to
entry of the Hudson Plan of Reorganization. Accordingly, in the
event the Court reaches out to ad&ress this issue, it should hold
that no further assets remain for completion of the terms of the
Consent Decree.

Finaily, even were the Court to conclude that estate assets
can be used for additional clean-up of the Cushing Refinery, the
Trustee fails to explain why only government assets, and not the
assets of similarly situated non-governmental creditors, should
be used for this purpose. The Trustee’s disparate and
discriminatory treatment of the governmental creditors is

c¢ontrary to the terms of the Plan of Reorganization and the

Bankruptcy Code.
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FACTS
DOL CIATMS
In June of 1977, DOL brought a derivative action on behalf
of 30,000 service station employees based on Hudson’s violations

of the Fair Labor Standards Act. Brock v. Hudson 0il Company,

Inc., Civ. Action No. 77-2173 (D. Kan. 1977). DOL’s complaint
asserted that Hudson required its employees to pay for service
station cash and merchandise shortages -- thus reducing their pay
below the applicable minimum wage ~- and that employees were
reéuired to work beyond théir scheduled hours without
compensation. The complaint sought a permanent injunction of
future violations, as well as back wages due on Hudson’s
employee’s behalf, and an equal amount.as liquidated damages,
pursuant to Fair Labor Standards Act section 16(c). Following a
several week trial, in October of 1983, the court issued a
decision enjoining future violations and prescribed a formula to
compute the amount of damages due. Application of this formula
resulted in a judgment being entered on behalf of DOL in the
amount of $12,850,000.

DOE CLAIMS

Prior to the filing of Hudson’s bankruptcy petition, DOE
initiated administrative enforcement proceedings against Hudson
and its affiliates concerning overcharges in connection with the
sale of refined petroleum products. The aggregate amount of the
overcharges as of the date of filing of the bankruptcy petition

was approximately $30,000,000.
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FINAT, CONSENT DECREE

On December 10, 1987, EPA and Hudson entered into a Final
Consent Decree which required Hudson to perform clean-up
activities at its refinery located in Cushing, Oklahoma.
Pursuant to the Consent Decree, Hudson was required to establish
an escrow account of $1,000,000 for funding clean-up activities.
In addition, an escrow account for closure/post-closure work at
the site by the state of Oklahoma was also established.

On February 16, 1989, the Cushing Refinery was sold to U.S.
Refining and Marketing, Inc. ("U.S. Ram").

PLAN OF REORGANTZATION

On September 14, 1990, the bankruptcy court in In re Hudson

0il, civ. No. 84-20002 (Bankr. D. Kan. Sept. 14, 1990), entered
an order confirming a plan of reorganization for the defendants.
Exhibit A. The plan of reorganization confirmed was the
"Unsecured Creditors’ Second Amended Joint Plan of Reorganization
dated July 16, 1990, and the Amendments and Technical Corrections
to the Second Amended Joint Plan of Reorganization,"?

The Disclosure Statement accompanying the Plan of
Reorganization, Exhibit B, details the amount and bases for the
claims asserted by Hudson’s various debtors. 1In describing EPA’s
claim pursuant to thé Final Consent Decree, the Disclosure

Statement provides that the

? The Trustee’s Supplemental Brief incorrectly refers to the
July 16, 1990 Second Amended Joint Plan of Reorganization as the
Third Amended Plan of Reorganization.

- 4 -
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[Plén of Reorganization] also contains provisions for

cash outlays by the debtor after confirmation,

including maintaining a million dollar escrow account
to provide funding of corrective expenses as well as
closing and post-closing costs. Through- April 30,
1990, the Trustee expended $709,000 from the escrow,
account performlng reguired corrective actlon on May
1, ‘1990, the esé¢row account contained $291,000; the
closure. account c¢ontained $59 980; and the postclosure
account; contained $169,342. The Trustee bélieves that

the remedial work required by the Final Consent Decree

hgg been substantially coneiluded,. and that further

correct;ve reguirements are minimal, with an estlmated

Discl

expense not exceeding- $30,000, Any unused portion of

the escrow account is to be returned to the Bankruptcy
Estate. in accor[d]ance with the Final Consent Decree.

osure Statement at 22 (emphasis supplied).

Pursuant to the Second Joint Plan of Reorganization, Exhibit

¢, the Trustee was to disburse $1,760,000 to prepetition

unsecured claimants on the Effective Date of the Plan. On that

Ssame
Cash"

as:

date, the Trustee was to disburse to DOE all "Available

from estate -assets, Available Cash was defined in the Plan

all cash on hand and in deposit on the Trustee’s
account on the Effective Date, provided that Avallable
cash shall not include (i) the EPA Escrow (1i) such
amount, if any, as may be necessary to increase the
closure/post~closure escrow required by the Final
Consent Decree described in Paragraph 4.8 of this plan

at ¢ 1.10 at 4.

Thus, the Plan expressly provides that additional funds may

be used to supplement the closure/post-closure escrow fund on
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—

behalf of the State of Oklahoma. No similar provision is
included in regard to the EPA escrow fund.?

On the Effective Date of the Plan of Reorganization, DOE
received in excess of $6,000,000. The Trustee retained
approximately $360,000 at the request of the United States so
that the government could direct its distribution.

The Plan of Reorganization provides that the Department of
Labor Claim is to be paid from the liquidation of Trust Assets.
§ 4.10 at p. 22. In the event these Trust Assets are sold for a
gross price of less than $5,000,000, a formula is set forth in
the Plan providing for additional payment of the Department of
Labor Claim from the Unsecured Creditors’ Fund. Id.

The Unsecured Creditors’ Committee Amendments and Technical
Corrections to the Second Amended Joint Plan of Reorganization
Dated July 16, 1990 ("Amendments and Corrections"), Exhibit Db,
further defines and clarifies the source of payment of the DOL
Claim. The Amendments and Corrections specifically states: "DOL
Properties - Shall mean the Handy Stops (with associated
inventories, receivables and other tangible and intangible
properties), the Rainbow Office Building and related personalty,

and any other real properties of Debtors owned by the Debtors on

3 The failure to provide for additional funding for the EPA
escrow fund is not surprising, given the Trustee’s representation
that only $30,000 of the $291,000 from the escrow fund would be
needed to complete the Final Consent Decree. Indeed, the
Unsecured Creditors’ Committee Amendments and Technical
Corrections to the Second Amended Joint Plan of Reorganization
Dated July 16, 1990 ("Amendments and Corrections"), Exhibit D,
defines Trust Assets as including the EPA Escrow Refund. Id. at
f 1.57, p. 3.
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July 16, 1990." ¢ 1.31(2) at p. 2. The Amendments and
Corrections further provide that the Liquidating Trustee shall
pay the Class 10 claimant [DOL] the Net Proceeds attributable to
liguidation of the DOL Properties. § 4.10 at p.6

Finally, the Amendments and Corrections provide that:

[I]n the event the Class 9, 10 and 11* Claimants agree

in writing to distributions which vary from the

distributions as provided in this Plan, then the

Ligquidating Trustee shall distribute in accordance with
such Agreement,

f 4.09. at 6.  . .

Because DOL’s ciaim was to be paid from the sale of the DOL
Assets identified above, DOL did not receive any payment of its
claim on the Effective Date of the Plan of Reorganization.
Although the Plan of Reorganization originally contemplated that
DOL would receive approximately $5,000,000 from the sale of the
DOL assets,’ the Trustee now reports :that the sale of the DOL
assets will result in a payment of less than half that amount.

PROCEDURAL POSTURE

On March 8, 1994, Hudson and EPA filed a Joint Motion to

Terminate the Consent Decree. The EPA subsequently withdrew from -

this joint motion, while Hudson continued to assert that the
Final Consent Decree should be terminated. The United States now

withdraws its opposition to the Termination of the Final Consent

4 The class 9, 10 and 11 Claimants are government agencies
receiving assets pursuant to the Plan of Reorganization.

5> See, e.g., Plan of Reorganization at ¢ 4.10, p. 22. "The
DOL Properties are appraised at approximately $5,000,000."

-7 -
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Decree. The motion presently before the Court is, therefore,
unopposed.
ARGUMENT

I. THE UNITED STATES DOES NOT OPPOSE
TERMINATION OF THE FINAL CONSENT DECREE

Under the circumstances presented, expenditure of additiomal
assets is unwarranted. Accordingly, the United States withdraws
its opposition to the Termination of the Final Consent Decree.

II. USE OF ADDITIONAL ESTATE ASSETS FOR CLEAN-UP WOULD BE
" CONTRARY TO THE INTENT OF THE PLAN OF REORGANIZATION

The Trustee would have this Court read the Plan of
Reorganization as providing that all of the government’s assets
may be used for clean-up of the Cushing Refinery, while DOE and
DOL receive only the assets, if any, remaining thereafter. The
Trustee’s reading is contrary to the terms of the Disclosure
Statement and the Plan of Reorganization adopted by the
Bankruptcy Court, as well as the intent of the affected parties.

The Plan of Reorganization provides that Available Cash may
be used to supplement the closure/post-closure fund on behalf of
the State of Oklahoma, but contains no similar provision in
regard to the EPA escrow account. See Plan of Reorganization at
9 1.10 at 4. Thus, the language of the Plan simply does not
support the position now advanced by the Trustee.

In addition, the explicit language of the Disclosure
Statement contemplates that additional money would be coming into
the estate from the EPA escrow account, not vice versa., Indeed,

the Trustee represented that only approximately $30,000 of the

-8 =~
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$291,000 remaining in the escrow account would be needed to
finalize compliance with the Consent Decree. Disclosure
Statement at 22, attached as Exhibit B.® The government agreed
to the terms of the Plan of Reorganization based upon this
understanding. If the government had known that not only would
the entire $291,000 in the escrow account be speht, but also that
an additional $160,000 of DOE funds would be used and that the
Trustee would then seek to use the remainder of the government’s
assets for additional clean-up activities (as well as
adminiétrative expenses -- such as payment of the Trustee’s
environmental experts and attorney fees), the United States would
not have consented to the terms of the Plan of Reorganization.
The Trustee’s position is flatly contrary to the intent of
the only parties whose assets are at issue. EPA, DOL.and..DOE
agree that additional estate assets 'should not be made available
to thg Trustee for environmental clean-up. It was in .
contemplation of just the situation now presented to the Court,
in which the Trustee seeks to manufacture a dispute as to the
distribution of governmental assets, that languagé was. included
in the Plan providing that the réspective-governmental agencies
could agree among themselves as to the proper distribution of
their assets.: See Amendments and Corrections at § 4.09 at 6.

Pursuant to this provision of the Plan, DOE, DOL and EPA

® A similar statement appears in the sales contract with
U.S.Ram. See Sales contract at ¢ 5.3, . "Seller has performed the
majority of all the work required under the Final Consent
Decree."
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previously agreed that no more than $1,000,000 could be used for
Consent Decree activities. Not surprisingly, the Trustee’s
Supplemental Brief chooses to simply ignore this controlling
language in the Plan of Reorganization.

The Trustee’s argument that distribution of the remaining
assets of the estate should not made to creditors because the
buyer of the Cushing Refinery might have an administrative claim
for future costs in complying with the Final Consent Decree is
baseless. As set forth above, the United States has agreed to
terminate the Consent Decree. U.S. Ram, or subsequent buyers,
therefore, would incur no expenses in complying with the Consent

Decree.

ITII. THE TRUSTEE’S PROPOSED USE OF ESTATE ASSETS
UNFAIRLY D IMINATES AGAINST THE ITED STATES

In addition to wrongfully characterizing the intent of the
Plan of Reorganization, the Trustee’s proposal for further
expenditure of estate assets on environmental clean-up blatantly
discriminates against the United States and its agencies.

The Trustee’s Supplemental Brief identifies five purported
sources of funds to conduct further clean-up of the Cushing
Refinery: 1) $58,000 in general operating funds from the DOL’s
Handy Stops; 2) $200,000 from the DOE fund: 3) $6,000,000
previously disbursed to DOE; 4) $284,000 from the closure fund
for the state of Oklahoma in the unlikely event any assets remain
following closure; and 5) $2,300,000 from the sale of the DOL
Properties. Simultaneously, the Trustee posits that $1,760,000
previously disbursed to prepetition unsecured claimants, and

- 10 -
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remaining funds not yet disbursed in the Unsecured Creditors
Fund, are not available for further clean-up. No plausible
explanation is provided, however, as to why funds earmarked for
like situated government entities can be used for clean-up while
non-governmental assets are sacrosanct.

Pursuant to the Plan of Reorganization, DOE and the allowed
prepetition unsecured claimants are treated as impaired classes.
On the Effective date of the Plan of Reorganization, DOE and the
prepetition unsecured claimants received cash distributions.
Incredibly, however, the Trustee now proposes that DOE funds
should be disgorged for environmental clean-up, while the
prepetition unsecured claimants remain inviolate. No
justification exists for such blatantly disparate treatment of
governmental versus non-governmental entities,

Similarly, DOL retained the rights to the associated
inventories, and receivables from the Handy Stops, as well as the
proceeds from their future sale. See Amendments and Corrections
q 1.31(A) at p. 2. The $58,000 in general operating funds
identified by the Trustee fall within the definition of DOL
Property. This $58,000 in DOL assets, as well as the estimated
$2,300,000 in proceeds from the future sale of DOL assets, is no
more available for environmental clean—up than the assets of any
" other prepetition unsecured claimants cannot. The proposed
distribution of estate assets for environmental clean-up is,

therefore, discriminatory and unjustified.

- 11 -
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Conclusion

The United States does not oppose the Trustee’s Motion to
Terminate the Consent Decree. No legitimate issue, therefore,
remains before this Court for resolution.

To the extent that the Court addresses additional questions,
it should conclude that no further estate assets remain for
environmental clean-up of the Cushing Refinery. Finally, if the
Court were to determine that estate assets can be used for
further environmental clean-up, it should do so on a pro-rata
basis among similarly situated claimants, rather than using

solely government assets for further clean-up efforts.

Respectfully submitted,

FRANK W. HUNGER
Assistant Attorney General

VICKI MILES-LaGRANGE
United States Attorney

Jorerdiam (yClirin

J. CHRISTOPHER KOHN
SANDRA P. SPOONER
BRENDAN COLLINS

Civil Division
Department of Justice
P.O. Box 875

Ben Franklin Station
Washington, D.C. 20044
(202) 616-2231

LOIS J. SCHIFFER

Assistant Attorney General
Environment and Natural Resources
Division

- 12 -
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.
[radlly O lsen  pc.

BRADLEY O’BRIEN

Environmental Enforcement Section
P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 514-2600

Attorneys for the Department of
Labor, Department of Energy and the
Environmental Protection Agency

Dated: October 14, 1994.

- 13 ~
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CERTIFICATE OF SERVICE

I hereby certify under penalty of perjury that on this
14th day of October, 1994, I caused to be sent via first-class
mail one copy of the United States’ Supplemental Brief Regarding

Hudson’s Motion To Terminate Consent Decree to the following:

David P. Page Michael D. Richardson
2000 Mid-Continent Tower 3000 Thanksgiving Tower
401 S. Boston Avenue 1601 Elm Street

Tulga, Oklahoma 74103 Dallas, Texas 75201

Brendan Collins, Esq.
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Exhibit 7

Facsimile Letter to the Honorable
Wayne E. Alley from counsel for
Hudson with a facsimile copy to
Department of Justice counsel for
the United States
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WRITER'S DIRECT DIAL NUMBER
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)
SARDERE & WYNNE, L.L.P, Q

ATTQRNEYS AND COUNSELOR5 HOUBTON

110-25-84 111:04AM 1 12149994274~  US DISTRICT JUDGE:# 2

7880 TEXAS COMMERQE TOWER

CORRESPONDENTY FIRMS (N 3000 THANKSGIVING TOWER €00 TRAVIZ STREET
BELOIUM v ENGLAND ¢+ FRANGE s GERMANY 1801 ELM BTREET "'°U5T°“_j;;§’i’;=_'a757°%°2'3°°7
IRELAND 4 ITALY 1 JAPAN + MEXICO DALLAB, TEXAE 7B201°4781
NETHERLANDS v EPAIN s BWITZEALAND FULSA
4328 MID.CONTINENT TOWER
214-908-3000 401 8, BOETON AVENUE

RI8-5G0-AR00
HMEXIEQ CITY

TELECGRIERRIA-4BB-4687 TULEA, GKLAHOMA 741054040

BOSQUE pz PURAZNOE NO, 65-708&
BOSQUES ok van LOMAS

/(214) ©99.4590 1i7 00 MEXILO, .F,

TELEFONOS OII(B2&)598-5580

October 25, 1994

VIA TELECOPY (405-231-4529)

The Honorable Wayne E. Alley
3102 U.S. Courthouss
200 Northwest 4th Street
Oklahoma City, Oklahoma 73102

Clvit Actlon Nao. 84-2027-A

' Dear Judge Alley:

On October 14, 1994 the United States of Aierica filed its pleading withdrawing all
opposition to the Defcndants Motion for Closure of the Final Consent Decree. Counsel
for the United States and counsel for the Defendants have. discussed how to. proceed, and
they are in agreement that the Court should enter the Order that was submitted to the
Court with the filing of Hudson’s Motion, For the convenience of the Court, & copy of that
proposed Order ia attached.

Coutisel for the Plaintiff and the Defendants are of the belief that further hearings
in this matter are unnecessary andthat all matters in contest cari be resolved by the-eniry
of the proposed Order, If the Court agrees with these conclusions, then it will be

' unnecessary for counsel, parties, and witnesiges to travel to Oklahoma (kty for the heating -

presently scheduled for tomortow aftérnoon,.  Because we arc uncertsin ag to how the

Court may wish to proceed, please advise us whother the Courf still desires to conduct a

"hearing tomotrow afternoon,

' If the Court will dispense with that hcaring and sign the submltted Order, 1 will advise.
counse] for the Plaintiff that it is unnacessary to travel to Qklahoma, Obviously, the earlisr-

we learn of the Court's wishes in this regdrd, the better it will be for the partles who fiay
need to make travel arrangements. '

] )
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SENT BY+GARDERE & WYNNE 110-25-84 11:04AM 5 12149894274~

O O

US DISTRICT JUDGE:# 3

Qctober 25, 1994
Page 2
Thank you for your consideration,
Vety truly yours,
Michael D. Richardson
MDR:fr
Enclosure
cc:  Brendan Collins
Civil Division
Department of Justice
P. O, Box 875
Ben Franklin Station
Washington, D.C. 20044
(Via Telecopy - 202-514-9163)

01832834
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SENT BY:GARDERE & WYNNE 110-25-84 111:04AN 3 1214?2?4274* US DISTRICT JUDGE:# 4

Ea

O - Tor

UNITED STATES DISTRICT COURT
WESTERN DJISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA § )
Plaintiff : o
v. § CIVIL ACTION NO. 84-2027-A
HUDSON REFINING CO., INC., g
HUDSON OIL €O., INC., §
Defendants. g
ORDER FOR CLOSURE OF [THE FINAL CONSENT DECREE

came before the Court the motion of thé'Hﬁdsoﬁ Liquidafing
Trust, on behalf of HUDSON REFINING CO., INC., and HUDSON OIL CO.,
INC., Defendants in the above-entitled and numbered cauge,
requegting (losure of the Final Consent Decree, and upon review of
the evidence, the Court is of the opinion that the motion should be
granted, It is thexefore,

ORDERED that the obligations under the Final Consent Decree
and its incorporated Work Plan are hereby satisfied and terminated,
thereby releasing the Hudson Liquidating Trust, its trustee in
Bankruptey, Hudwon Refining Co., In¢., and Hudson 01l Co., Inc;

from any furthexr obligationa thereunder.

SIGNED this day of , 1993,

JUDGE PRESIDING

15095675

o - Page 1
" ORDER FOR CLOAURE OF THE FINAL CONSENT DECREE
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O O

GARDERE & WYNNE, L.L.P.
Attorneys and Counselors
1601 Elwm Street, Suita 3000

Dallas, Texaa 75201
214-999~3000

TELECOFY COVER LETTER
October 25, 1994 1l:00am
Pleasa dellver the follqwing pagars to: Honorable Judge Alley
ATTN¢
COMPANY/FIRK! .
CITY ‘& STATE: Oklahoma City, OK

Client/Matter #: 45055,11
Talecopler No: 405-231-4529

FROM: Kichael D. Richardson
(214) 999-4590

- NUMBER OF PAGES (including this cover sheat): 4
- XEROX 7021 TELECOPIER NO. (214) 999-4274
ADDITIONAY. MESSAGE:

Is this for servios of Doouments? X0
Plexse indicate loocal time deadline: N/A

Confirmation Requested: No

The information contailned in this faosinile mesgage is
privileged and eonfidential and is intended only for the use |,
- of the addressee. If the reader of this message is not the §
addrassee, or the person reésponsible for delivery to the
| addresseés, you are hereby notified that ahy digssmination,

- distribution or oopying of the message is strictly
] prohipited. If you have received this wassage in error,

" please . immediately. notify us by telephone and return the
original message to um at the above address via the U.8.
4 Postal Saerviée.  Thank you. CE - :
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